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Abstract: For along time, the concept of the human body has been
governed by civil law. Today, this way of treating it is no longer cer-
tain. The human body can also be understood as an integral part
of cultural heritage. On one hand, this is a question of the holder of
the element of the intangible cultural heritage (ICH). On the other
hand, it concerns the human body beyond the living person, protect-
ed as tangible heritage or cultural property. This article analyses
these diverse dimensions of the human body under Chinese legisla-
tion on the protection of cultural relics and for the safeguarding of
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human dignity. In this regard, it offers a cross-cutting overview of
the ethical and legal challenges surrounding the management and
regulation of human remains.
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Introduction

Civil law is often considered as the only field with respect to discussions concerning
the human body,! but today this vision should be re-assessed. The concept of the
human body is in full evolution, and this evolution is more significant due to con-
siderations of the techno-scientific progress made in legal science. Although these
genetic, medical, or technical innovations are likely to transform the understanding
of the human body in all its humanity and its specificity, there is another singular
way of comprehending the body of human beings: i.e. by regarding it as an integral
part of cultural heritage, the human body is seized by cultural heritage laws.

As we know, civil law regulates personal relationships and property relation-
ships between natural persons and entities with equal status.? Both the holders
of intangible cultural heritage (ICH) and human remains are the subject and ob-
ject of civil law and governed thereby. Seen from the perspective of the public in-
terest, the skills mastered by holders of elements of ICH or human remains have
special historical and cultural value to an entire country’s civilization, so they
need to be treated taking into account the aspects of historical, cultural, and artis-
tic value. This explains why cultural heritage laws give certain “heritage aspects”
to the human body, but they do not disturb the civil principle that the human
body is non-property,® since these laws treat the human body only in its cultural
and historical dimension.* On the one hand there is the question of the holder of

1 The human body has a broad meaning which encompasses not only the physical substance of the living
human being, but also the remains of the dead person. For example, the General Provisions of the Civil
Law of the People’s Republic of China (“the General Provisions”) in Article 110 (Chapter V Civil-law Rights)
stipulate that: “A natural person shall enjoy the right to life and the rights to his/her body, health, name,
portrait, reputation, honor, privacy, and marriage by choice” (- A\ R 3L A0 B3], Order of the Presi-
dent of the People’s Republic of China No. 66, 15 March 2017, English translation: http://www.npc.gov.cn/
englishnpc/lawsoftheprc/202001/c983fc8d3782438fa775a9d67d6e82d8.shtml [accessed: 19.10.2020]).
The human remains mean the bodies and parts of the bodies of dead people or of the human body beyond
the living person.

2 Article 2 of the General Provisions.

3 Article 3 of the General Provisions: “The personal rights, property rights and other lawful rights and in-
terests of the persons of the civil law shall be protected by law and shall not be infringed by any organization
orindividual”. Article 16-1 of the French Civil Code: “Everyone has the right to respect for his body. The hu-
man body is inviolable. The human body, its elements, and its products may not form the object of a pat-
rimonial right” (Code civil, 15 March 1803, as amended, English translation: https://www.wipo.int/edocs/
lexdocs/laws/en/fr/fr512en.pdf [accessed: 19.10.2020]).

4 Article 2 of the Law of the People’s Republic of China on the Protection of Cultural Relics (AN R 3t
HE SR, 19 November 1982, as amended, English translation: http://www.china.org.cn/english/
environment/34304.htm [accessed: 19.10.2020]) only mentions the cultural and historical value of relics,
such as ancient tombs, representative objects reflecting historical times, national social systems, social
production, and social life, ancient vertebrate fossils and ancient human fossils with scientific value, etc.
And Article L.1 of the French Heritage Code provides that: “all immovable or movable property, under
public or private property, which has a historical, artistic, archaeological, aesthetic, scientific, or techni-
cal interest” (Code du patrimoine, 20 February 2004, as amended; own translation). Thus, on 4 July 2000,
the Administrative Court of Appeal of Paris delivered its judgment and stated that “the heritage term
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an element of ICH, and on the other hand the question of the body beyond the
living person protected as tangible heritage.

Indeed, the Chinese government quickly understood that one of the most im-
portant threats to the viability of its ICH was the decrease in the number of per-
sons who practice music, dance, theater, or traditional crafts. One effective means
for ensuring the safeguarding of ICH is to encourage the holders of the heritage
element to continue to transmit their knowledge and know-how to subsequent
generations. In fact, a physical vector, that is to say transmitted by a natural per-
son, must transmit the ICH. The person is the integral element of the living human
body. Seen in this perspective, the question of identification of such persons began
to be considered in 2005, and culminated in 2011 with the adoption of the law for
the safeguarding of ICH.

However, the question of human remains turns out to be significant. It is clear
that the human body beyond the living person is probably an object of the law,
so in this sense human remains occupy an important place in public collections
of our archaeological and historical heritage. But human remains are an object
of law with a very special status - they not only make a contribution to the public
good, but they also have a personal, spiritual, or religious significance to individu-
als or groups. Therefore the heritagization of the body currently raises ethical and
cultural questions and/or conflicting claims. In addition, Chinese law on cultural
property remains somewhat silent on the question of the human remains, dealing
with it only in a very obscure manner, as in China the question of the heritagization
of human remains is only a customary practice or a practice linked to archeology.
This therefore also limits the protection of cultural relics such as human remains.

Some scholars in China and other countries have also propagated a protection
process and system of ICH and material cultural heritage in their own country; for
example Wang Mingyue,® Tian Yan,® Gabriel Ballif,” and Marie Cornu.t However,
few authors talk about the “person” as cultural heritage. Although Cornu’s article
combines civil law and cultural heritage law to discuss the relationship between

appearing in the minister’s letter seems to us to refer only to artistic value” (own translation). See Ad-
ministrative Court of Appeal of Paris, Judgment of 4 July 2000, Case No. 99PA02663, LPA 21.12.2000,
No. 254, p. 17.

5 Wang Mingyue, AEMFCHIE > R R PR NI E % 8 5 2 70 %% [The Regime of Holders of the Rep-
resentative Element of the Intangible Cultural Heritage and Its Multi-Understanding], “Cultural Heritage”
2009, Vol. 5.

¢ Tian Yan, MU PR MEAA NN ERIEERIT [Study on the Identification of Representative
Holders of Intangible Cultural Heritage], “Tribune of Political Science and Law : Journal of China University
of Political Science and Law” 2013, Vol. 6.

7 G. Ballif, Restitution des tétes maories et déclassement du domaine public des biens culturels, “Revue adminis-
trative” 2011, Vol. 64(380).

8  See M. Cornu, The Human Body in the Museum: From a Person to an Object?, “Art Antiquity and Law” 2009,
Vol. 14(3).
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the human body and cultural heritage, she focuses on the discussion of human body
from the perspective of museum protection. However, as a cultural relics export-
ing country, China needs to protect the human body in the care of museums, and
the return of a human body that has become a cultural relic remains to be solved.
This is also one of the research directions of this paper.

In apprehending the human body in a cultural heritage dimension, the purpose
of this article is to outline the place of the human body in Chinese cultural heritage
legislation. To carry out this task, we are interested firstly in the patrimonial legis-
lation treating the human body of living persons, and then that treating the human
body beyond life.

The Body of the Living Person: A Vector of Transmission
in ICH Legislation

The Law of the People’s Republic of China on the Intangible Cultural Heritage
of 2011 (“the 2011 ICH law”)? constitutes the legal basis for the protection of ICH.
In this context, the human being is at the heart of the protection of the ICH, be-
cause in the context and sense of ICH the human body guarantees the creation,
interpretation, and transmission of its elements. Following the adoption of the
UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage
in 2003 (“the 2003 UNESCO Convention”),’® it took the Chinese government
eight years to put in place legislation that is a bit advanced compared to other
countries. However, the identification system of holders of ICH seems to require
certain improvements.

Human beings in the legislation on the ICH
Article 2 of the 2011 ICH law provides that:

For the purposes of this Law, intangible cultural heritage shall mean various traditional
cultural manifestations which are handed down by the people of all ethnicities from
generation to generation and regarded as a constituent part of their cultural heritage,
and physical objects and premises related to the traditional cultural manifestations,
including:

(1) Traditional oral literature and language as a carrier thereof;

(2) Traditional fine arts, calligraphy, music, dance, drama, folk art!! and acrobatics;

9 i \RIURIEARYIR 0k #8771, Order of the President of the People’s Republic of China No. 42,
25 February 2011, English translation: https://urbanlex.unhabitat.org/sites/default/files/urbanlex//intan-
gible_cultural_heritage_law_of_the_peoples_republic_of_china_2011.pdf [accessed: 19.10.2020].

1017 October 2003, 2368 UNTS 3.
1 Quyi - Chinese folk art forms, including ballad singing, storytelling, comic dialogues, clapper talks, cross
talks, etc.
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(3) Traditional artistry, medicine and calendar;

(4) Traditional rituals, festivals and other folk customs;

(5) Traditional sports and entertainment; and

(6) Other intangible cultural heritage.

The relevant provisions of the Law of the People’s Republic of China on the Protection
of Cultural Relics shall apply to the physical objects and premises that are a constit-
uent part of the intangible cultural heritage and falling under the category of cultur-
al relics.’?

ICH is different from material cultural heritage. Intangible heritage must be
attached to the consciousness and practice of people or groups in order to sur-
vive. It belongs to a “dynamic” culture. ICH does not exist in a material form, but
depends on people.®® Its transmission is passed on from generation to generation
throughout the population, by the experience, practice, and performance. There-
fore, the core of protecting ICH lies in the protection of a “person”. Only when the
“persons” are protected can the inheritance of skills, knowledge, consciousness,
and culture be realized.

To safeguard the ICH, one of the most effective and sustainable means would
be to ensure that those who embody it continue to develop their knowledge and
skills and pass them on to the generations that follow them. In this perspective the
human being, through his/her body, serves as a vector to interpret or recreate spe-
cific elements of the ICH. These people who have a high level of knowledge and
skills are called “Living Human Treasures” within the meaning of the UNESCO 2003
Convention, or “holders of the ICH” according to Chinese law.

12 This definition refers to that of the 2003 UNESCO Convention to which China acceded in 2005. Ar-
ticle 2 of that Convention provides that: “For the purposes of this Convention, 1. The ‘intangible cultural
heritage’ means the practices, representations, expressions, knowledge, skills - as well as the instruments,
objects, artefacts and cultural spaces associated therewith - that communities, groups and, in some cas-
es, individuals recognize as part of their cultural heritage. This intangible cultural heritage, transmitted
from generation to generation, is constantly recreated by communities and groups in response to their
environment, their interaction with nature and their history, and provides them with a sense of identity
and continuity, thus promoting respect for cultural diversity and human creativity. For the purposes of this
Convention, consideration will be given solely to such intangible cultural heritage as is compatible with ex-
isting international human rights instruments, as well as with the requirements of mutual respect among
communities, groups and individuals, and of sustainable development.
2. The ‘intangible cultural heritage’, as defined in paragraph 1 above, is manifested inter alia in the follow-

ing domains:

(a) oral traditions and expressions, including language as a vehicle of the intangible cultural heritage;

(b) performing arts;

(c) social practices, rituals and festive events;

(d) knowledge and practices concerning nature and the universe;

(e) traditional craftsmanship”.

13 Wang Yunxia (ed.), 3CHLIE E 1% [Cultural Heritage Law], The Commercial Press, Beijing 2012, p. 210.
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As an important measure for the safeguarding of ICH,* the identification of
Living Human Treasures® in China has progressed step by step. Under the leader-
ship of UNESCO, China has begun to establish its system of identifying its Living
Human Treasures. To facilitate the work of identifying the holders thereof, local
regulations first took into account the protection of holders, such as the regula-
tion for the safeguarding of popular traditional and ethnic culture of the province
of Yunnan, adopted on 26 May 2000.% In 2008, the Ministry of Culture issued the
first national measure. This is the provisional qualification regulation for holders of
representative elements of the national ICH.Y” The qualification criteria were final-
ly set forth in the 2011 ICH law. To be qualified as a representative holder, three
conditions must be met. First, the holder must master the heritage identified as
China’s ICH. This means that an element of the ICH can be practiced by several
bearers, but the one who knows it best can be qualified as the representative hold-
er, because only (s)he can correctly transmit it through his or her high competence.
Secondly, the holder must be representative and renowned in a region, because
this representativeness allows him/her to disseminate in an influential way the ele-
ment of ICH which is held. Finally, the holder must pass on the heritage item. As we
have already noted, the transmission of the ICH depends on persons. Therefore,
the main aim of the qualification of the representative holder is to allow the diffu-
sion and the transmission of the identified ICH.1®

The selection of the candidates has demonstrated the will of the administrations
to save China’s ICH and to help the representative holders to transmit their knowl-
edge and/or know-how. We can say that this regime (of the representative list) is ba-
sically a legislative safeguard led by the State. However, there are learning difficul-
ties involved in this qualification, notably due to the physical evolution of the body.

Difficulties of qualification linked to the evolution of the human body

The creation of a national system of representative holders aims above all to pre-
serve the elements of China’s ICH which are of great historical, artistic, or cultural
value, as well as to their representation, performance, or recreation. In order to al-
low holders to assume their responsibilities for the safeguarding of the ICH, certain

4 Wang Mingyue, op.cit., p. 17.

15 In China, we talk about the representative list of Chuan chen ren. Chuan signifies transmission; cheng
marks the meaning of inheritance and returns to the notion of a human.

16 This is the first regulation for the safeguarding of popular traditional culture adopted at the local level.
7 |t was adopted on 14 May 2008.

18 Article 29 of the 2011 ICH law stipulates that “[the] representative inheritors of the representative
items of intangible cultural heritage shall meet the following conditions:

(1) Familiarity with the intangible cultural heritage they inherit;

(2) Berepresentative in the specific area and have more significant influence in certain areas;

(3) Actively carry out inheritance activities”.
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measures are specified in the legislation. For example, Article 31 of the 2011 ICH
law states that:

The representative inheritors of the representative items of intangible cultural herit-

age shall perform the following obligations:

(1) Carry outinheritance activities and cultivate talented successors;

(2) Properly keep the relevant physical objects and information;

(3) Cooperate with the departments in charge of culture and other relevant depart-
ments in the investigations of intangible cultural heritage; and

(4) Participate in public welfare publicity for intangible cultural heritage.

If the representative holder/inheritor does not fulfill the above-mentioned
obligations without a legitimate reason, the department in charge of culture can
revoke their qualification and reclassify someone else as the new holder. Among
the obligations imposed on the representative holder, the first and the last such
obligations are linked to the human body; more precisely to the physical condition
of the human being. However, the law does not distinguish between cases of inten-
tional non-transmission and of unintentional non-transmission, which is a question
related to the physical evolution of the human body. In fact, most of the holders are
old.” Their health is diminished by aging, which in turn diminishes their capacity for
creation and transmission.?° However, in the ICH texts the State does not recog-
nize any specific rights for holders, such as free medical care and other privileges.

In addition, if the State recognizes a human being through his or her body as
an integral part of the ICH, it must be able to provide for a special quality mainte-
nance regime in the event of loss of transmission capacity. For example, the Korean
Cultural Heritage Law in its Article 24 provides for a regime of emeritus holder.?*
This means that in the event of a loss of capacity, the State will rename another
holder, while the former qualified holder may be recognized as an emeritus holder.

The 2011 ICH law regime does not seem especially relevant from the point
of view of the protection of ICH linked to the human body,?? but it certainly does
not present cultural and ethnic problems, since the human body should not be -
from the point of view of cultural heritage law - an intermediary for recreation and
transmission. However, the question of the human body beyond life changes the
picture.

12 Among the 1,448 persons qualified as holders in 2012, those under 65 years old represent only 46%.
See Liu Xiufeng, Liu Zhaohui, JE4)5 Sk 7= 540 M 4% & A [Intangible Cultural Heritage and the Rep-
resentative Inheritor System], “Journal of Zhejiang Normal University” 2012, Vol. 5, pp. 68-69.

20 Zhao Zhiyong, Legal Protection of Cultural Heritage in China, Toulouse 1 Capitole University Press, Tou-
louse 2016, pp. 301-302.

21 Tian Yan, op.cit., p. 86.

22 We can see that in the law, the State defines only the obligations that regulators must fulfil, without
mentioning the rights which they must enjoy. See Cui Can, JE4F L5 PR AR IE AR [Legal
Protection of Inheritor’s Right to Intangible Cultural Heritage], “Journal of Shenyang University of Technol-
ogy” 2014, Vol. 7(3), pp. 212-215.
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The Body Beyond the Living Person: A Special Category
of Cultural Heritage?

Human remains seem to have long fascinated the archaeological and museum
sciences. It is certain that they fall outside the status of a “person” or an ordinary
“good”. They have a cultural status, but this recognition is implicit. Undoubtedly the
human body and human remains have acquired the status of cultural heritage, but
with a link to a living person in the past these “goods” deserve special respect due
to the body. In addition, having a bond between the person and the community
where he/she lived, these “goods” represent a memory and a collective feeling.
Therefore, they are a specific type of cultural heritage.

The human body beyond the living person
or human remains forming part of cultural heritage in Chinese law

At the end of life, the human body, or rather the corpse, according to the defi-
nition given by the Chinese professor Liang Huixing, constitutes “the human re-
mains preserved by the regime or the funeral customs of a State and represent-
ing the deceased. It can be the lifeless body, the remains of the body, or ashes”.?3
Although in civil law, the legal status of the human body involves discussion on
its nature, i.e. whether it is an object or not, cultural heritage law remains sim-
ple in its specificity. It provides that the human body beyond the living person
could be a cultural relic, although this qualification is nevertheless very obscure
in the Chinese heritage law.

The last paragraph of Article 2 of the Law of the People’s Republic of China
on the Protection of Cultural Relics recognizes the human body beyond the living
person or human remains as a cultural relic: “Fossils of paleovertebrates and pale-
oanthropoids of scientific value shall be protected by the state in the same way as
culturalrelics”.?* In addition, the articles which protect ancient tombs also implicitly
recognize the human body as having the status of a cultural relic.?®

It should be noted that while the above legislation does not explicitly give cul-
tural status to the human body or human remains, it provides that under certain
conditions and through archaeological and museum practices the human body or
human remains in certain scientific, anthropological, cultural approaches can be
a cultural heritage.

2 Liang Huixing, FEI¥IHEZETE [Studies on Chinese Property Law], Beijing University Press, Beijing
1998, p. 62.

24 Insome civil systems, the depersonalized human body, such asa mummy or bones, are a separate thing.
See D. Medicus, ##[E %518 [General Introduction to German Civil Law], transl. by Shao Jiandong, Law
Press, Beijing 2000, p. 876.

25 SeealsoArticles 2, 3, 5, etc.
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First, human bones or the human remains resulting from archaeological ex-
cavations constitute an important source of knowledge of the past, such as the
history of disease and of medicine, the diversity of cultural practices in which the
body and its parts were used, past demographics and health, etc. This gives them
a historical, cultural, archaeological, and scientific value, which are the inherent in-
terests underlying cultural relics.

Secondly, Fujian Buddha constitutes a typical example of giving the human
body of a deceased person or human remains the status of cultural relics. Although
Chinese cultural heritage law does not expressly recognize human remains as cul-
tural relics, and the remains of Buddha are not classified by the administration as
culturalrelics,?°they are undoubtedly property relics. The Buddha has been treated
and kept as a mummy by the local population for centuries and the most important
thing is that the local population treat him as its ancestor by celebrating his birth-
day; which constitutes the spiritual substance of the local population.?” It is obvious
that the Buddha mummy is a cultural relic by virtue of its historical, scientific, and
religious value and its cultural and spiritual bond with the local population.

We can say that human remains, especially those of a great personality or con-
stituting a collective memory, become cultural relics in the eyes of Chinese herit-
age law as soon as they have a cultural value.

In addition to the national context,?® which very implicitly recognizes human
remains as cultural property, certain international contexts recognize more ex-
pressly their cultural status. The UNESCO Recommendation for the Protection
of Movable Cultural Property?? inits Article 1 provides that:

For the purposes of this Recommendation:

(a) “movable cultural property” shall be taken to mean all movable objects which are
the expression and testimony of human creation or of the evolution of nature and
which are of archaeological, historical, artistic, scientific or technical value and in-
terest, including items in the following categories: [...]

(ii) antiquities such as tools, pottery, inscriptions, coins, seals, jewelry, weapons and
funerary remains, including mummies; [...]

(iv) material of anthropological and ethnological interest.

2% Tie Yonggong, ‘WA S8 il 15 J5 i S4B Z B [The Claim of the Buddha), “Xinhua Daily Telecommunica-
tions”, 7 April 2015, p. 9.

27 Li Xingjian, faf=2iARes mlH EE A RIB W HEAMITA A H R YR [Dutch Court Dismisses Ac-
tion Against Buddha Claim from Chinese Villagers in Fujian], 13 December 2018, http://m.cnr.cn/
news/20181213/t20181213_524448240.html [accessed: 06.05.2020].

28 Indeed, the French Heritage Code in its Article L.510-1 implicitly also recognizes the human body
as acultural relic: “Elements of archaeological heritage, including all the vestiges, goods and other traces of
the existence of humanity and the context in which they are inscribed and their safeguarding and study, in
particular by excavations or discoveries, allow us to trace the development of the history of humanity and
its relationship with the natural environment”.

29 28 November 1978, https://unesdoc.unesco.org/ark:/48223/pf0000114032.page=176 [accessed:
18.11.2019].
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It is very clear that the heritagization of the human body occupies an impor-
tant position in the cultural and scientific field, but this involves an interesting and
important question: How long does it take for the body of a deceased person to
become heritagized? Can it be immediate, or is there a temporal factor involved?
In fact, although a person’s corpse becomes a “thing” immediately after his or her
death, in principle it cannot become a cultural relic immediately, because the link
between the corpse and the deceased’s family still exists.3° Due to the protection
of family interests, during this time it can only belong to the special property of his
or her family. Only after the disappearance of family ties can the corpse become
a cultural relic. The condition is that he/she was a great personality and consti-
tutes part of the national history and civilization or collective memory. On the oth-
er hand, in terms of the Administrative Measures for the Entry-Exit Examination
and Verification of Cultural Relics, in principle only those objects that were before
the foundation of China in 1949 may be cultural relics.3! Therefore, in terms of the
above two points the body of a deceased is subject to the triple restrictions of time,
the link with family spirit, and national cultural spirit.

The legal vacuum of the regime for the protection of human remains or of the
lifeless human body in heritage constitutes an obstacle to their protection and/or
conservation. However, human remains or the lifeless human body are not ordi-
nary cultural relics. By linking them with an ethnic/national value, their protection
and conservation present certain peculiarities which can be raised in some cases
involving claims to them.

A special status of protection articulated between respect
for the human body and claims for a human body,
which is considered as a cultural relic

The lifeless human body in the form of the corpse may, over time - in the form of
bones or mummies - become an item of heritage. But it is not a simple good defined
by heritage norms. Instead it is a sensitive good, because it has a certain personal-
ity or dignity which must be respected.?? Consequently human bodies which are
considered as cultural relics must be kept in a dignified state, with proper regard to
good conservation habits and customs. This respect for dignity is referred to in the
principle announced by the ICOM Code of Ethics for Museums.3?

30 See M. Cornu, op. cit., p. 219.
ST e S A BT, Order of the Minister of Culture No. 42, 13 July 2007, art. 8.

32 Yang Lixin, i AR w2 L AL B MU [The Legal Status of the Corpse and Rules of Its Disposal],
“Jurist” 2005, Vol. 1(4), p. 80.

33 Article 2.5 states that: “Collections of human remains and material of sacred significance should be ac-
quired only if they can be housed securely and cared for respectfully. This must be accomplished in a man-
ner consistent with professional standards and the interests and beliefs of members of the community,
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In addition, Article 4.4 of the same Code specifies that requests for return
by the countries of origin of these objects will be treated with diligence, respect,
and sensitivity.®* However, inasmuch as this text has no imperative character it
poses a problem for originating countries requesting a claim of these sensitive
objects which constitute their collective memory via their historical and senti-
mental values.

As for the restitution of pieces owned by museums, a distinction should prob-
ably be made between cultural property and human remains. Although the texts of
many countries, as well as international texts, recognize the human body as cultural
property in conformity with the principle of unavailability and inalienability, there
is always however a conflict between defending the total respect due to human
remains and their restitution, which constitutes a form of alienation. Despite this
inherent conflict, Chinese legislative texts and practices remain silent on the mat-
ter.® Today, the French solution granted to the Maori heads seems to affirm the
idea of restitution by going in the direction that the human body is not an ordinary
cultural good, and that it is defined by the principle of respect for the human body
contained in the civil law.

Indeed, in 2007, in response to New Zealand’s request, the municipal council
of Rouen authorized the restitution of Maori heads held by its natural history mu-
seum, on the principle announced by Article 16-1 of the Civil Code, introduced
by the Law of 29 July 1994 on the Respect for the Human Body, which provides
for the unavailability of the human body: “The human body, its elements and
products cannot be the subject of an economic right”.3¢ After the annulment of
this decision by the city’s administrative court and its confirmation by the Ad-
ministrative Court of Appeal of Douai,?” a law was passed in 2010 by the National

ethnic or religious groups from which the objects originated, where these are known”. See also Articles 3.7
and 4.2.

34 “Requests for removal from public display of human remains or material of sacred significance from the
originating communities must be addressed expeditiously with respect and sensitivity. Requests for the
return of such material should be addressed similarly. Museum policies should clearly define the process
for responding to such requests”.

35 The question of the mummified Buddha displayed in the Netherlands and claimed by Chinais a sensitive
topic in this matter. The claim is undergirded by principle of good faith, which is an important principle for
its return. See Ge Jiangqiu, i8R LENT P B ARl 2 FAIRASE: DATT I B2 2545 £ [The Claim of the Mummified
Buddha: From the Perspective of Dutch Civil Law], “Oriental Law” 2015, Vol. 3, pp. 98-111; Zhang Dan,
AR AR 5 308, AR OB RS AR R [The Mystery of the Mummified Buddha: The Question of
the Non-Qualification of Cultural Property], “Journal of Canton”, 27 March 2015.

36 Loin®94-653 du 29 juillet 1994 relative au respect du corps humain, Journal officiel de la République fran-
caise 175, 30 July 1994.

87 Recognizing that by deliberation of 19 October 2007, the municipal council of Rouen decided to au-
thorize, with a view to his burial according to ancestral rites, the restitution of the Maori head to New
Zealand as well as the signature of the agreement formalizing the conditions of this restitution between
the city of Rouen and the Te Papa museum in Wellington responsible for identifying the tribe of origin
and, failing this, for burial in the sacred area specially arranged for this purpose within this museum; that

349



2

SAACLR

350

VARIA

Zhao Zhiyong

Assembly and it was up to it to decide on restitution.3® In this sense, it seems that
the body has anirreplaceable spiritual value for loved ones or their people.®?

In this conflict between the principle of respecting the human body and the
principle of inalienability, it seems that the human body can be a cultural relic and
protected by the latter principle, but for works stolen, looted, or acquired under
conditions deemed doubtful in the eyes of a contemporary observer, it is the civil
principle of respect which prevails, in which case “the unavailability of the human
body does not prevent that human remains from public collections can be objects
of property and belong to the public domain”.°

This is why a division should be made between cultural relics and human re-
mains. This is part of a game played out by museums based on the conflict be-
tween the museum collection principle and the human body inviolability princi-
ple. Human remains can be cultural relics, which are collected for scientific re-
search and exhibitions, however only in accordance with the principle of ensuring
that the human body is inviolable. Thus if the source of the human remains in
the collection is illegal, and the human remains are the only spiritual link with its
people or the only evidence of the cultural identity of a certain ethnic group, then
the human remains shall be returned after research on them. Even though the
museum collection principle includes the principle of public interest, the principle
of the inviolability of the human body should supersede in such a case, because
the principle of human rights and humanity is superior to the principle of the in-
alienability of collections.

it is common ground that this property, for which the assent of the national scientific commission of the
collections of the museums of France had neither been obtained nor even requested, had, moreover,
prior to the deliberation, subject to any downgrade, contrary to the provisions of Article L.451-5 of the
French Heritage Code.

Recognizing that however, the abovementioned provisions of the Heritage Code, which make the property
of a public person constituting a collection of museums in France inalienable, place these properties under
a special protection regime distinct from the property law set out in Article 16-1 of the Civil Code; that,
consequently, said article having neither had the object nor the effect of obstructing the exercise of a public
domain system over a human remains in application of the provisions of the Heritage Code and not imply-
ing, in remaining, by itself, the return of the Maori head to New Zealand, the city of Rouen is not justified
in claiming that it could authorize the return of this property without respecting the decommissioning pro-
cedure provided for by Article L.451-5 of the Heritage Code. See Administrative Court of Appeal of Douai,
Decision of 24 July 2008, “Actualité juridique de droit administratif” 2008.

38 Loi n®2010-501 du 18 mai 2010 visant a autoriser la restitution par la France des tétes maories a la Nou-
velle-Zélande et relative a la gestion des collections [Law No. 2010-501 of 18 May 2010 to Authorise the Return
of Maori Heads to New Zealand by France and Relating to the Management of Collections], Journal officiel
de la République francaise, 19 May 2010.

39 Zheng Xin, AU [The Real Nature of the Corpse], “Legal System and Society” 2008,
Vol.12,p. 108.

40 G. Ballif, op. cit., pp. 149-153.
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Conclusions

It is clear that the cultural heritage laws adopt a very particular understanding
of the human body. The body of the living person in cultural heritage legislation
seems to contain few difficulties, since the human body serves only as a vector of
transmission. However, the body beyond the living person is often a source of dif-
ficulties, and in this aspect it is necessary in the cultural heritage laws and texts to
envisage a particular protection, while combining some civil principles.

Article 31 of the 2011 ICH law sets out the obligations that a holder must fulfill.
In the event of non-fulfilment, the competent authority may revoke the title. If the
holder voluntarily refuses to transmit or disseminate an element of ICH, or in the
dissemination or transmission thereof willfully disregards its form and connotation,
this revocation of title seems to constitute a legal sanction which allows ICH to be
respected and transmitted. However, this non-fulfilment may be involuntary, relat-
ed to the physical evolution of the holder, that is to say related to his or her state of
health or age. Insuch a case, the revocation cannot be regarded as a proper sanction.
Unfortunately, Chinese law does not provide for such a distinction. This poses the
problem of the legality of the treatment of the holder, who is an essential core of the
protection of the ICH. It seems that the legislator must clarify this issue. UNESCO
has noted that the revocation of one’s status as a Living Human Treasure because of
a problem with one’s age or memory loss is unclear.#! For the Chinese government,
establishing a legal regime for aging holders seems necessary, rather than revoking
the title for those who do not fulfill their legal obligations because of their health or
age. A regime of “distinguished holder” or “emeritus holder” - which reduces their
funding while keeping their honor - would constitute a measure of recognition of
their efforts in the transmission and dissemination of the ICH.

With regard to lifeless human bodies or human remains, the Chinese legisla-
tor must also strengthen their protection while giving them a special place in the
existing legislation. This specific regime is necessary for both their protection and
conservation - as reflected in the status of many of Sharipu Sarira Buddha'’s relics,
the mummy of the Buddha, or other archaeological finds - as well as for claims for
their return.

Therefore the Chinese cultural heritage legal texts must explicitly recognize
that human bodies or human remains may be a part of cultural property, as soon
as they are of historical, cultural, archaeological, or scientific interest. For example,
these human bodies or remains can be those discovered by archaeological exca-
vations or those treated and preserved as a collective memory by a community.
This legal recognition of human remains is the essential basis for establishing a pro-
tectionregime.

41 UNESCO, Guidelines for the Establishment of National “Living Human Treasures” Systems, art. 37, https://
ich.unesco.org/doc/src/00031-EN.pdf [accessed: 19.10.2020].
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If the law firmly establishes a summa divisio between things and persons, life-
less human bodies or human remains are things under the law. However, they are
not an ordinary thing, since lifeless human corpses or human remains embody the
essence of the legal personality of the deceased. As a result, lifeless human bodies
or human remains entering the cultural heritage family are not ordinary cultural
relics; they must be given a special status. Chinese laws protect the human digni-
ty of persons*? and forbid insulting, stealing, or using a corpse against public or-
der. This protection is based on a fundamental value, i.e. that of human dignity.*®
Therefore, the protection of lifeless human bodies or human remains as cultural
heritage not only concerns the principles of ordinary cultural heritage law, it is also
necessary to combine them with the inviolability of the human body, reflecting hu-
man dignity,** which today is already acknowledged in the international legal texts
previously mentioned. Therefore it is necessary for Chinese law to establish a spe-
cific regime for their protection, in which the human remains of great personalities
or those constituting a collective memory must be preserved, protected, and ex-
posed for others with dignity, and similarly must be buried with respect.

There is no doubt that the human body lies, by its specificity, at the core of
protection by Chinese laws on cultural property and the ICH. Living persons are
also protected by the 2011 ICH law, inasmuch as the transmission of ICH depends
on the person of the representative inheritor/holder. The corpse and remains of
the deceased are protected under certain conditions by the law on cultural relics,
which today must be reinforced by the principle of human dignity.
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