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Abstract: The aim of this article is to offer an introduction to the
Russian Federation’s cultural property legislation. More precisely,
this article focuses on the civil and criminal law provisions for cul-
tural property acquisition, commerce, and protection. First it offers
an overview of the definition of cultural valuables, its status under
Russia’s legislation, and its commercial turnover. It explains that cul-
tural valuables constitute “res commercium”, with free commercial
circulation within the territory of the State, i.e. it is not “res extra
commercium”, albeit its legal status demonstrates it is subject to
certain restrictions concerning the import and export of cultural
property. It further outlines recent amendments to the Law on the
export and import of cultural goods and explores the construction
of inheritance funds as a potential option for managing cultural
property and art collections. This article also argues that problems
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presented by the illegal circulation of cultural property are often re-
solved at the national level and courts play a major role either favour-
ing bona fide purchasers or true owners. Hence the status of bona
fide purchaser is addressed herein by way of interpretation of the
court practice. Finally, from perspective of criminal law this article
explains that Russia - in order to offer a better system for protecting
cultural property against destruction and theft - is currently con-
sidering ratification of the 2017 Council of Europe’s Convention on
Offences relating to Cultural Property. The article is based on laws
of the Russian Federation as of March 2019.

Keywords: cultural heritage, civil law, ownership, private
property rights, criminal law

Introduction

[...] No greater test of the genuineness of both individual and communal culture can be
applied than the attitude adopted toward the past, its institutions, its treasures of art
and thought. The genuinely cultured individual or society does not contemptuously
reject the past. They honour the works of the past, but not because they are gems
of historical chance, not because, being out of our reach, they must needs be looked
at through the enshrining glass of museum cases. These works of the past still excite
our heartfelt interest and sympathy because, and only in so far as, they may be recog-
nized as the expression of a human spirit warmly akin, despite all differences of out-
ward garb, to our own. This is very nearly equivalent to saying that the past is of cultur-
al interest only when it is still the present or may yet become the future.

Cultural heritage has specific significance and cultural valuables become the
foundation for creating a solid platform for both high moral and ethical principles
of human evolution as well as the formation of civil society and the rule of law.
The preservation of cultural heritage and the protection of cultural property can-
not be considered exclusively as a duty of the State (by way of legislative initiative
and law enforcement practices), but really are a matter of concern for each person
living in today’s world. Along with such flagrant disasters as wars, armed conflicts,
illegal archaeological excavations, as well as acts of nature, damage to goods of cul-
tural value and art is directly caused by man, either by way of theft, plundering,
looting, the deliberate damaging of historical and cultural monuments, and the ille-
gal export and import of cultural property; all of which negatively affect the pres-
ervation of national and world cultural heritage. Supporting and strengthening
Russian civic identity based on spiritual, moral, and cultural values of the peoples
of the Russian Federation are one of the major state goals under the Presidential

tE. Sapir, Culture, Genuine and Spurious, “American Journal of Sociology” 1924, Vol. 29(4), p. 422.
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Decree No. 204 “On the national goals and strategic objectives of the development
of the Russian Federation for the period up to 2024”".2

Culture and the preservation of cultural heritage are, along with political
and economic stability, among the most important tasks of any State. In regulating
the legal status of cultural property, its internal movement, and transfer from one
country to another, the right balance must be preserved between settling private
law disputes between bona fide purchasers and true owners of acquired property,
as well as giving priority to the national interest in cultural heritage preservation.
This is particularly evident in the regulation of the export of cultural property (pro-
hibition or restrictions on export; export with mandatory return of certain prop-
erty; application of the lex situs rule and, depending on the case, the rejection by
courts of general time bars for actions involving disputes over the international
transfers of cultural valuables).

In Russia, as in most of the national private law systems in Europe, there is no
distinct treatment of cultural property in the commercial laws governing the sale
of cultural property, hence commerce is carried out in accordance with the general
requirements of the civil law on property rights and other real rights with some
restrictions. The same applies to inheritance matters, since the inheritance chapter
of the Civil Code of the Russian Federation® does not contain special provisions for
cultural property. The “inheritance funds” concept has been recently introduced,
and is further addressed under the Acquisition and Inheritance section, which ex-
plains the aim of the fund as an option for the testator’s cultural estate manage-
ment and the preservation of art collections as a single item.

Another civil law aspect concerns the acquisition of cultural property in good
faith. Accordingly, the Russian civil law provides for the protection of a bona fide
purchaser. In order to balance the interests of the original (legitimate) owner and
subsequent purchasers in the case of alienation of cultural goods against the will of
the person entitled to their possession, in accordance with Article 302 of the Civil
Code if the property is purchased from a person who did not have the right to al-
ienate it, about which the acquirer did not know and could not know (i.e. abona fide
purchaser), then the owner has the right to reclaim this property from the acquirer
inthe event that the property was lost by the owner or the person to whom posses-
sion of the property was transferred by the owner, or stolen from one or the oth-
er, or the owner was deprived of possession by any other means outside their will.

2 Yka3 MNpe3ungeHta Poccuiickoinnt ®epepauum NC 204 «O HauMOHaNbHBIX LeNAX U CTpaTernyeckux 3a-
navax pa3sutusa Poccuitckoin Oepepaunn Ha neproa go 2024 rogax [Decree No. 204 of the President
of the Russian Federation “On the national goals and strategic objectives of the development of the Rus-
sian Federation for the period up to 2024"], 7 May 2018, http://kremlin.ru/acts/bank/43027 [accessed:
10.04.2019].

8 TpaxpaHckuin kogekc Poccninckoin ®epepaumu [Civil Code of the Russian Federation], part one dated
30 November 1994, No. 51-FZ; part two dated 26 January 1996, No. 14-FZ; part three dated 26 November
2001, No. 146-FZ; part four dated 18 December 2006, No. 230-FZ. FZ stands for Federal Law.
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If the property is acquired free of charge from a person who did not have the right
to alienate it, the owner shall have the right to reclaim the property in all cases.
Conscientiousness is an internal criterion that reflects a person’s lack of awareness
of the illegality of their action in acquiring the property. However, court practice
shows that cultural objects can be still returned if the plaintiff can prove the source
and their original title.

Apart from private law difficulties surrounding the acquisition and protection
of cultural property, legal problems still need to be resolved in order to provide
effective protection against unlawful removal, trafficking, theft, and illegal trade
in cultural objects. Concerned that offences related to cultural property are grow-
ing on global scale and that such offences are leading - to an increasing extent -
to the destruction of the world’s cultural heritage, Russia has reinforced its pro-
active approach to combating the illegal export and import of cultural property
and other art market crimes by having joined last year the Council of Europe Con-
vention on Offences relating to Cultural Property of 19 May 2017 (“Nicosia Con-
vention”).* This article offers an overview of the provisions of the Criminal Code of
the Russian Federation aimed at combating cultural property crimes.

The Notion of Cultural Objects as Transferable Goods
in Russian Law

The commercial turnover of cultural property is regulated on the interstate and
national level. Circulation of cultural property is majorly governed by private law
provisions and law instruments on export and import (either for the purpose of re-
tention of cultural objects within the country or monitoring their movement in or
out of the country). While currently there are regulations, requirements, and some
restrictions on the import and export of cultural property, nevertheless cultural
property represents “res commercium” and is subject to free commercial circulation
within the territory of the Russian Federation, i.e. it is not “res extra commercium”.

In accordance with Article 74(2) of the Constitution of the Russian Federa-
tion,® restrictions on the movement of goods and services may be imposed in ac-
cordance with federal law if it is necessary to ensure safety, protect human life and
health, or protect nature and cultural valuables; and the same is restated under Ar-

4 CETS221.

5 KoHctutyums Poccuiickoin Oefepauy NpuHATa BCEHAPOLHbIM rofiocoBaHnem 12 nexkabps 1993 r.
(c yueTom nmonpaBokK, BHeCeHHbIx 3akoHamu Poccuiickoil Depepauum o nonpaskax K KoHcTuTtyumm
Poccninckoit Oepepaumn ot 30.12.2008 Ne 6-OK3, ot 30.12.2008 Ne 7-OK3, ot 5.02.2014 N 2-OK3,
ot 21.07.2014 Ne 11-OK3) [The Constitution of the Russian Federation, adopted by national referendum
on 12 December 1993 (as amended by the Laws of the Russian Federation on amendments to the Con-
stitution of the Russian Federation dated 30 December 2008, No. 6-FKZ; dated 30 December 2008,
No. 7-FKZ; dated 5 February 2014, No. 2-FKZ; dated 21 July 2014, No. 11-FKZ)]. FKZ stands for Federal
Constitutional Law.
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ticle 1 of the Civil Code which allows goods, services, and financial assets to move
freely throughout the Russian Federation. Restrictions on the movement of goods
and services may be imposed in accordance with federal law, if they are necessary
to ensure safety, to protect people’s life and health, and to protect nature and cul-
tural valuables.

Onthe interstate level, the Russian Federation participates in conventions de-
voted to the legal regulation of the circulation of cultural objects and protection of
cultural heritage; such as the UNESCO Convention on the Means of Prohibiting and
Preventing the lllicit Import, Export and Transfer of Ownership of Cultural Proper-
ty of 14 November 1970 (“1970 UNESCO Convention”; signed and ratified by the
USSR),¢ the UNIDROIT Convention on Stolen or lllegally Exported Cultural Ob-
jects of 24 June 1995, complementing the 1970 UNESCO Convention (signed but
not yet ratified by Russia),” among others. Specific measures to implement these
obligations on the national level were proposed in the UNESCO Recommendation
for the Protection of Movable Cultural Property of 28 November 1978.% For the
Russian Federation, being the legal successor of the international obligations of the
Soviet Union, implementation of the main provisions of the 1970 UNESCO Con-
vention became possible via the adoption of the Federal Law No. 4804-1 “On the
export and import of cultural goods” in April 1993 (“Law on export and import”),?
which is based on universally recognized principles and norms of international law
which are an integral part of the legal system of the Russian Federation.

On national level, the basic legislation comprises the Constitution of the Rus-
sian Federation; the Federal Law No. 3612-1 “Fundamentals of the law of the Rus-
sian Federation on culture” of 9 October 1992 (as amended) (“Law on culture”);*°
the Law on export and import of 15 April 1993 (as amended on 28 December
2017); and protection as set out under the Criminal Code of the Russian Federation
of 13 June 1996,'* and others, as well as by-laws and instructions of the relevant
competent authorities introducing the regulation and protection of cultural prop-
erty, containing certain restrictions on the circulation of cultural property.

Under Article 44 of the Constitution of the Russian Federation, every person
is guaranteed freedom of literary, artistic, scientific, technical, and other forms of
creativity and teaching. Intellectual property is protected by law; every person has

6 823 UNTS231.
7 341LM 1322.

8 http://portal.unesco.org/en/ev.php-URL_ID=13137&URL_DO=DO_TOPIC&URL_SECTION=201.
html [accessed: 15.04.2019].

? 3akoH Poccuniickon ®Oepepauyun «O BbiBO3e 1 BBO3e KYNbTYPHbIX LEEHHOCTEN» (C M3MEHEHUAMM
1 pornonHeHuamu), 15 April 1993, as amended.

10 3akoH Poccuiickon Mepepaumm «OcHOBbI 3akoHoAaTenbCTBa Poccniickoin Gefepalyn o KynsType»
(c n3meHeHnamu 1 gononHeHusamu), 9 October 1992, as amended.

1 YronosHbIn Kogekc Poccuinckon Qegepaunm, 13 June 1996, No. 63-FZ.
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the right to participate in cultural life, to make use of cultural institutions, and to
access cultural valuables.'? Everyone is obliged to take care of the preservation of
historical and cultural heritage, and to preserve monuments of history and culture.

International conventions provide the notions of both “cultural heritage”
(a broader term referring to the great variety of cultural manifestations) and “cul-
tural property”, valuables or “cultural objects” (relating to tangible heritage). Based
on the history, traditions, and particular specific features of the nation and country
each State selects its own means to provide a national definition of the concept
of “cultural valuables”. In fact, in most cases these notions resemble those under
international conventions and treaties. It is worth mentioning that in the same
country different or similarly close definitions or concepts may apply in different
branches of law, as is the case for Russia. The Constitution of the Russian Federa-
tion introduces the concepts of “cultural valuables” as well as “historical and cultur-
al heritage”, but provides no definitions thereof.

Moreover, although Russia’s Civil Code sets out some provisions for cultural
valuables and objects of art and cultural heritage, it provides no specific definitions
inthisregard. Accordingly, the Civil Code covers movable and immovable property,
including cash and documentary securities, and other property, including non-cash
assets, non-documentary securities, and other property rights. It also covers re-
sults of work and of services, protected results of intellectual activity and means
of individualization (intellectual property) equated to them, as well as intangible
benefits.’®* Hence wherever the Civil Code refers to cultural valuables or objects of
cultural heritage one should consult other legislative acts dealing with the specific
subject matter. In other words, Russian legislation offers no uniform regulatory cri-
teria and classifications of cultural valuables and their categories. Each particular
piece of legislation provides its definition.**

Importantly, the Law on culture covers moral and aesthetic ideals, norms
and patterns of behaviour, languages, dialects, national traditions and customes,
historical toponyms, folklore, arts and crafts, cultural works and arts, the results
and methods of scientific research into cultural activities, buildings, structures
that have historical and cultural significance, objects and technologies, and ter-

12 This correlates to the universally recognized principle and rule of international law enshrined in Arti-
cle 27(1) of the Universal Declaration of Human Rights, 10 December 1948, UNGA Res. 217 A(Ill), specify-
ing that everyone has the right to freely participate in the cultural life of society, enjoy art, and participate
in scientific progress and enjoy its benefits.

13 Article 128 Civil Code.

14 See also Article 3 3akoH Poccuiickon QOegepaumn «O MyseitHom ponge Poccuiickon Qegepavium
1 my3esx B Poccuitckonnt Oepepaummy» (C M13MeHeHnAMN 1 gononHeHuAMN) [Federal law of the Russian
Federation “On the Museum Fund of the Russian Federation and museums in the Russian Federation”],
26 May 1996, No. 54-FZ, as amended, where cultural values are defined as movable objects of the material
world, regardless of the time of their creation, of historical, artistic, scientific, or cultural value.
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ritories and unique objects in terms of historical-cultural relations.* In turn, the
Law on export and import covers movable material (tangible) of historical, artis-
tic, scientific, or cultural value, regardless of the time of their creation. Cultural
valuables of particular importance are classified,*® in accordance with the criteria
established by the Government of the Russian Federation, as cultural objects of
particular historical, artistic, scientific, or cultural importance.’” They can be clas-
sified as such due to their specific value and cultural significance regardless of the
time of their creation.

The above-mentioned legislation meets the following objectives: to foster in-
ternational cultural cooperation; to develop mutual understanding among multi-
ethnic peoples of the Russian Federation; to facilitate cultural exchange and dia-
logue between the peoples of the Russian Federation and other peoples and coun-
tries; to prevent theillegal export and import of cultural property; and to facilitate
the return of illegally exported and smuggled cultural property. Moreover, Russian
cultural heritage legislation fosters more specific goals. Accordingly, while the Law
on culture regulates the return of cultural property illegally exported from Rus-
sia’s territory, the Federal Law No. 64-FZ “On cultural valuables displaced to the
USSR as aresult of the Second World War and located on the territory of the Rus-
sian Federation”® was enacted to regulate the complex status of certain cultural
objects, displaced in connection to the war. This piece of legislation provides for
the protection of such cultural valuables from plunder, illegal export from Russia,
and unlawful transfer. It creates a regulatory framework to accede and appreciate
these cultural valuables, available to citizens of the Federation and to foreigners,
including specialists in the field of education, science, and culture. It also creates
favourable conditions for the further development of international cooperation
in the field of education, science, and culture. All cultural valuables displaced into
the USSR under the exercise of its right to compensatory restitution and locat-
ed on the territory of the Russian Federation, with a few exceptions as defined

15 Article 3 of the Law on culture.

6 See: MoctaHoBneHue MpasutenbcTa Poccuiickon ®epepauum «O nopagKe NPOBeAEHNA IKCMepTH-
3bl KYNIbTYPHbIX LIeHHOCTEN, KpUTEPUAX OTHECEHUA NPEAMETOB K Ky/IbTYPHbIM LIEHHOCTAM 1 KpUTepy-
AX OTHECEHNSA KYNbTYPHbIX LLEHHOCTEN K KYNbTYPHbBIM LIEHHOCTAM, MEIOWM 0C060e NCTOPUYECKOE,
XYROXeCTBEHHOE, HayYHOE WA KynbTypHOe 3HaueHue» [Decree of the Government of the Russian Fed-
eration on the procedure for examination of cultural valuables, the criteria for classifying objects as cultur-
al valuables and the criteria for classifying cultural valuables as cultural valuables of particular historical,
artistic, scientific, or cultural importance], not yet in force, the draft is available in Russian at: https://reg-
ulation.gov.ru [accessed: 20.04.2019]. Pending to this Decree Article 5(3) of the Law No. 435 shall apply.

7 Article 5 of the Law on export and import.

18 3akoH Poccuiickon Qepepaumm «O KynbTypHbIX LIEHHOCTAX, NepemelleHHbix B Coto3 CCP B pesyrb-
TaTe BTOpoil MMPOBOII BOMHbI 11 HAXOLALMXCA Ha TeppuTopum Poccuiickon Oefepaumy (C UI3SMeHeHU-
AMU 1 fononHeHuamu), 15 April 1998, No. 64-FZ, as amended.
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by this law, constitute federal property.l? However, thorough analysis of this piece
of legislation falls outside the scope of this article.

Inturn, the Law on export and import regulates relations concerning the trans-
fer and movement of cultural property from the Russian Federation to foreign
States that are not Member States of the Eurasian Economic Union (EAEU),?° as well
as to the Russian Federation from foreign States that are not Member States of the
EAEU. In connection with the creation of the EAEU, the free circulation of cultural
property was established on the territory of the customs union within the EAEU
and a unified list of goods was approved, including cultural valuables, which are
subject to prohibitions or restrictions on the import or export thereof in trading
with non-Union countries. The procedures governing the movement of cultural
valuables between the Member States of the EAEU, and the list of cultural valu-
ables in respect of which an export authorization-based procedure has been es-
tablished, is determined in accordance with the law of the Union. In addition, some
amendments were introduced to Law on export and import by the Federal Law
No. 435-FZ “On amending certain legislative acts of the Russian Federation in con-
nection with the improvement of public administration concerning the export and
import of cultural property and archival affairs” (“Law No. 435”).2! It stipulates the
possibility of exporting objects of cultural value from the Russian Federation sub-
ject to certain requirements, including a list of cultural valuables whose export is
not possible without the obligation of mandatory re-import. The following objects
of cultural value fall under this list:?2

- cultural valuables of particular importance,?® with the exception of the ex-
port of such cultural valuables by an author;

- cultural valuables permanently stored in state and municipal museums,
archives, libraries, other state and municipal organizations of the Russian
Federation engaged in the permanent storage of cultural property;

- cultural valuables included in the Archival Fund of the Russian Federation,
Museum Fund of the Russian Federation, or in the National Library Fund,
including those privately owned; and

- archaeological objects.

19 Article 6 of the Law on restitution.

20 Treaty on the Eurasian Economic Union, 29 May 2014, https://www.un.org/en/ga/sixth/70/docs/trea-
ty_on_eeu.pdf [accessed: 20.04.2019]. Current States Parties to this treaty: Russia, Belarus, Kazakhstan,
Armenia, and Kyrgyzstan; see: http://www.eaeunion.org/?lang=en%23about [accessed: 20.04.2019].

21 3akoH Poccuickon Oepepaunn «O BHECEHUM N3MEHEHWIA B OTAENbHbIE 3aKOHOLATENbHbIE aKTbl
Poccuiickoint Oefepaumi B CBA3W C COBEPLUEHCTBOBAHUEM rOCY[APCTBEHHOIO yrpaBneHua B chepax
BbIBO3a 1 BBO3a KY/IbTYPHbIX LIeHHOCTe 1 apXv1BHOro Aena», 28 December 2017, No. 435-FZ.

22 Article 35(1) of the Law on export and import.

23 Decree of the Government of the Russian Federation on the procedure for examination of cultural val-
uables, op. cit.
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Under the said piece of legislation as amended there is no longer a pre-emp-
tive right of the State to purchase cultural property to be exported. Previously,
there was a pre-emptive right of the State to buy out such exported cultural prop-
erty, with one exemption: that in the case of export of cultural property directly by
an author, the pre-emptive right of the State to purchase such exported cultural
property was not applied.?* The threshold of “more than 100 years old” previously
interpreted as constituting a complete ban on export of cultural property, was re-
moved. Next, the former Law on export and import allowed for the export of such
cultural property being more than 100 years old only if it was previously imported
into the Russian Federation by an individual or legal entity.?> As of now cultural val-
uables can be exported, save for those falling under the category of cultural valua-
bles that are subject to mandatory re-import.

In principle, cultural valuables that do not fall within the above list are allowed
to be exported. However, the law formulates the obligation to obtain a special
statement (a permit for individuals; or a license for legal entities and individual en-
trepreneurs) granted by an authorized body (as of now the Ministry of Culture of
the Russian Federation) for the cases where, in accordance with laws of the EAEU
an authorization-based procedure for cultural valuables is prescribed. Under this au-
thorization-based procedure, a permit/license is granted by the Ministry of Culture
of the Russian Federation on the basis of documents submitted by the applicant and
payment of the state duty. Cultural valuables that are subject to authorization-based
procedure are itemized in the list in the Decision of the Board of the Eurasian Eco-
nomic Commission.?¢ Hence, objects of cultural value that do not fall within the above
list, being not subject to the authorization-based procedure, can be exported from
Russian territory without any special permit and without payment of the state duty.

Tax Benefits

In the package containing Law No. 435, the Federal Law No. 430-FZ “On amend-
ments to Part Two of the Tax Code of the Russian Federation”?” was adopted
by the State Duma on 28 December 2017 and came into force. This law supple-
mented Article 150 introducing tax benefits on the import of cultural property into
the Russian Federation, provided that it is classified as such in accordance with the
legislation of Russia regardless of the status of the owner of cultural property. Arti-

24 Article 38 (Acquisition by the State of cultural property declared for export) of the previous version of
the Law on export and import.
25 Article 9(1) of the previous version of the Law on export and import.

26 PeweHue Konneruun EBpasuiickoin skoHommueckoi komuccum N2 30 «O mepax HeTapudHoro pery-
nuposaHua» [Decision No. 30 of the Board of the Eurasian Economic Commission on “Measures of non-tar-
iff regulation”], 21 April 2015, Appendix 2, Section 2.20.

27 3akoH Poccuiickon Oepepaumn «O BHeCEHWUN U3MeHEHUIA B YacTb BTOpyto Hanorosoro koaekca Poc-
cuinckon Oepepaumuy, 28 December 2017.
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cle 150 of the Tax Code itself waives the import tax for goods that are brought into
the territory of the Russian Federation and other territories under its jurisdiction,
including cultural property acquired by state or municipal institutions, cultural
property received as a gift by state and municipal cultural institutions or by state
and municipal archives, as well as cultural property classified in accordance with
the legislation of the Russian Federation as especially valuable objects of cultural
heritage for the peoples of the Russian Federation and that are gifted to an institu-
tion in the country. The exemption will be granted subject to the submission to the
customs authorities of confirmation by the federal executive body that performs
the functions of developing and implementing state policy and legal regulation
in the field of culture, art and cultural heritage (including archaeological heritage),
and cinematography. If the Archival Fund of the Russian Federation acquires the
cultural property, a confirmation is required from the federal executive body that
isresponsible for the development and implementation of the state policy and nor-
mative legal regulation in the field of archives and records management.

Regulation on Acquisition and Inheritance

As long as people exist there will be always a dilemma: acquisition of cultural goods
for personal “needs” (which sometimes occurs under circumstances one would
prefer to deny, such as theft, art looted by the Nazis, etc.), versus the preservation
of the cultural heritage of one’s country and world heritage globally. So the basic
concern is finding the right and fair balance between the interests of true owners
and bona fide purchasers. The art market has recently witnessed numerous law-
suits filed regarding unfair acquisitions, restitution, and vindication, i.e. claims re-
lated to the return of objects of art, cultural valuables, and the restoration of prop-
erty rights by owners. It is true that the interests of the market are always aimed
at preserving the stability and predictability of commercial relations, and if the law
protects the buyer - even in cases of potential art theft - the buyer does not need
to engage in deep due diligence and investigate the status of the seller; he/she can
be sure that the transaction is legal. This is a question purely of civil law relations,
not constitutionally-proclaimed public guarantees.

The Constitution of the Russian Federation enshrines the right of everyone
to own property; to use and to dispose of it both individually and jointly with other
persons; as well as the right to participate in cultural life and to use cultural insti-
tutions to access cultural valuables. Such a right corresponds to the above-men-
tioned obligation to take care to preserve the historical and cultural heritage and
to preserve historical and cultural monuments.

In accordance with Article 212 of the Civil Code, property may be owned by
citizens and legal entities, as well as the Russian Federation and constituent enti-
ties of the Russian Federation and municipalities. The rights of all owners are sub-
ject to judicial protection equally. The Civil Code does not stipulate any definition
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of what cultural valuables or cultural property are, and the specific title of cultural
property has not been directly addressed. The Law on culture enshrines the right
of everyone to own property in the field of culture. This right of ownership extends
to objects of historical and cultural importance, collections, buildings and struc-
tures, organizations, institutions, enterprises and other objects. The procedure of
acquisition, conditions of ownership, and use and disposal of property in the field of
culture is governed by the legislation of the Russian Federation.?®

In accordance with the Constitution and Civil Code, some restrictions may
be imposed by federal law on rights to own, use, and dispose of property; how-
ever, such restrictions must also meet the requirements of justice, be adequate,
reasonable, proportionate, not have retroactive force, and do not affect the
essence or the main content of these constitutional rights; in addition the very
possibility of any restrictions and their nature must be necessitated to protect
constitutionally significant values. The Law on culture enables citizens to export
the results of their creative activity for the purpose of exhibiting, other forms
of public presentation, and also for the purpose of selling them in the manner
determined by the legislation of the Russian Federation.?’ It is clear that there
are certain peculiarities in the regulation of the rights and obligations of own-
ers of works of art and of parties to such relevant transactions and contracts.
These concern, for example, criminal liability in the case of loss and damage for
cultural heritage objects®® under Criminal Code of the Russian Federation,3' or in
cases where the owner of property - classified in accordance with the law as par-
ticularly valuable cultural property and protected by the State - maintains such
property without proper care, thus endangering the cultural property to loss of
its nature, the ownership of such property may be withdrawn from the owner,
via a court decision, by means of state redemption or sale by public auction.%?
In the absence of a special legislative regulation regarding the acquisition and
transfer of property rights with respect to cultural valuables, the general provi-
sions of the Civil Code are to apply.*®

28 Article 14 of the Law on culture - Ownership in the field of culture.

29 Article 17 of the Law on culture - The right to export abroad the results of creative work.

30 QepepanbHbi 3akoH N2 73-03 “O6 o6bekTax KynbTypHOro Hacneus (MaMATHUKAX UCTOPUM U KyTb-
Typbl) HapogoB Poccuiickoit epepaumn’ ot 25.06.2002 r. [Federal Law “On the objects of cultural herit-
age (historical and cultural monuments) of the peoples of the Russian Federation” No. 73-FZ dated 25 June
2002]; see Article 3. The thorough analysis of this piece of legislation falls outside the scope of this article.
3t Article 243 Criminal Code “Destruction or damage to cultural heritage objects (historical and cultural
monuments) of the peoples of the Russian Federation included in the unified state register of cultural herit-
age objects (historical and cultural monuments) of the peoples of the Russian Federation, identified cultural
heritage objects, natural complexes, objects taken under the protection of the State, or cultural property”.
32 Article 240 of the Civil Code.

33 Section Il of the Civil Code.
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The new Law on export and import cancelled the requirement that a trans-
action to transfer of cultural property must be in writing. Previously, the Law on
import and export, under Article 45 (Form of transactions in relation to cultural
property), specified that such a requirement applied to all transactions (including
donation). Currently, a written confirmation of the transaction is necessary to ob-
tain an export license by legal entities and individual entrepreneurs.3* This would
equally apply to a copy of the foreign trade agreement (contract) or, in its absence,
to a copy of another document confirming the applicant’s intentions regarding ex-
ported cultural valuables, signed by the applicant, and to copies of documents con-
firming legal title to cultural valuables in question.

General provisions regarding the form of the transaction are set out in the
Civil Code (Articles 159, 161). They are general in nature and apply to all transac-
tions, including transactions for the sale and purchase of goods qualified as cultural
valuables. In accordance with Article 454(3) of the Civil Code, in cases provided
for by the Civil Code or other law the requirements regarding the purchase or sale
of goods or “products of a specific type” are determined by the law and other le-
gal acts. Further to these provisions cultural property may be presumed as being
a “product of a specific type”, possessing not only economic value but also great
cultural and historical significance subject to some requirements. For instance, un-
der the already cited Federal law No. 54 a person may apply to have his/her pieces
of art, art collection be registered in the non-state part of the Museum Fund of the
Russian Federation for the purposes of conservation and control. Moreover, under
Article 25 of this law (along with other provisions), the owner of museum items and
museum collections included in the non-state part of the Museum Fund is obliged
to register every transaction concerning such property to the federal executive
body in the field of culture. The register of such transactions shall not be published
and disclosed, unless the parties to a given transaction decide otherwise, or when
the disclosure is required by law.?®

Pending to specific regulation as an object of law cultural property/goods may
potentially fall under the category of “other property” under Article 128 of the
Civil Code - Civil rights objects. Under Article 129 of the Civil Code “civil rights
objects” may be freely alienated or transferred from one person to another by way
of universal succession (inheritance, re-organization of a legal entity) or by oth-
er means, “if they are not limited in circulation”. As mentioned above, currently
there are no general restrictions on commercial trade for cultural valuables ex-
cept for the restrictions imposed by aforementioned provisions under the Con-

34 Article 35(4)(2) of the Law on export and import.

35 For the detailed regulations in this respect see: Mpuka3z MuHuctepcta Kynbtypbl Poccuiickoin Qe-
nepauunn ot 1 gekabpa 2017 r. N2 2012 O6 yTBepXAeHUM MONOXKEHUA O FOCYAAPCTBEHHOM KaTanore
my3enHoro ¢poHpa Poccuitckoin ®epepaumu [Order No. 2012 of the Ministry of Culture of the Russian
Federation on approval of regulation on state catalogues of the museum fund of the Russian Federation],
1 December 2017.
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stitution, Civil Code including reference to specific laws and import and export
regulations.?¢ So in fact cultural property, e.g. a piece of art, may easily end up in
the hands of a good faith purchaser via traditional channels, including flea mar-
kets, galleries, dealers and auction houses, as well as through Internet markets
and social networks.%”

For the purpose of this article some grounds concerning the acquisition of title
to cultural goods, good faith purchases, and usucupane (acquisitive prescription)
are further developed.

Status of a Bona Fide Purchaser

Under Russian civil law good faith and reasonableness of the parties are pre-
sumed.®® The reality however is that art market is often seen as having excessive
secrecy and lack of transparency, where an unscrupulous person can profit. One
can hear that this or that cultural good derives from an “old family” collection, has
a noble pedigree, and that some details cannot be disclosed for certain personal
reasons, as a matter of time, or for some other reason. As a result no one thor-
oughly examines the process of acquiring or receiving cultural goods and there is
usually no list of previous owners (to be fair, the trends are being changed now).
At the same time, sometimes the list of owners and transactions made canreally be
too long, which makes it impossible to track down the change of ownership at each
stage. The relationship between the seller and the buyer in the art and antiques
market, where works of cultural value are in demand, is built on the caveat emptor
principle, i.e. the legal and financial risks associated with the acquisition of the ob-
ject are borne by the buyer.

Within the framework of civil proceedings, claims for returning illegally pos-
sessed works are not uncommon, and when resolving the issues the courts play
a great role in establishing with whom the cultural goods will remain - either the
legal owner or a bona fide purchaser.

According to Article 46(1) of the Constitution of the Russian Federation prop-
erty rights and other real rights are guaranteed by the right to judicial protection,
and by virtue of law must be overwhelming and effective, as well as meet the cri-
teria of proportionality and adequacy so as to ensure a balance between the rights
and legitimate interests of all participants in civil proceedings.

3¢ Under Article 74(2) of the Constitution of the Russian Federation, restrictions on the movement
of goods and services may be imposed in accordance with federal law if this is necessary to ensure safety,
protect human life and health, and protect goods of a natural and/or cultural value.

37 G.Nelson, V. Karkov, “Genuine” Leonardo “sold” for €72m on classified ads site Avito, “The Art Newspaper”,
11 September 2018, https://www.theartnewspaper.com/news/genuine-da-vinci-sold-for-eur72m-on-clas-
sified-ads-site-avito [accessed: 10.04.2019].

38 Article 10(5) of the Civil Code.
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Taking into account the constitutional guarantees for the protection of prop-
erty rights, guarantees of judicial protection, and guarantees of access to cultural
property, the purpose of the institution of a bona fide purchaser is to balance the
interests of the original (legitimate) owner and subsequent purchasers in the case
of alienation of cultural goods against the will of the person entitled to their posses-
sion. In accordance with Article 302 of the Civil Code, if the property is purchased
from a person who did not have the right to alienate it, about which the acquirer did
not know and could not know (i.e. a bona fide purchaser), then the owner has the
right to reclaim this property from the acquirer in the event that the property was
lost by the owner or by the person to whom possession of the property was trans-
ferred by the owner, or stolen from one or the other, or the owner was deprived of
possession by any other means outside their will. If the property is acquired free
of charge from a person who did not have the right to alienate it, the owner shall
have the right to reclaim the property in all cases. Conscientiousness is an internal
criterion that reflects a person’s lack of awareness of the illegality of their actionin
acquiring the property.

But taking into account the evolving practice and stringent legislative initia-
tives, it will no longer be so easy for a buyer to say: “l did not know”.

The payment of consideration does not automatically constitute good faith.
The buyer must show the degree of care and diligence required from her/him by
the nature of the obligation and the terms of the commercial turnover, including
taking the necessary measures to verify the legality of the transaction (including
determining the seller’s powers to alienate the property). The courts refer to a lack
of good faith if reasonable measures have not been taken by the defendant when
purchasing property from an unauthorized seller. The burden of proof lies with the
defendant to show he/she was a good faith purchaser. This correlates to a certain
degree with the 2017 Art Market Principles and Best Practices, which state that
exhibitors shall exercise appropriate due diligence in establishing the origin and au-
thenticity of works they offer for sale, and neither accept for consignment nor sell
any artwork which they know to be, or have reasonable suspicion to believe may
be, stolen, looted, illegally exported, or inauthentic (including forgeries and misat-
tributions), or the product of some other criminal activity, or subject to any current
legal claim. Exhibitors shall only sell works when, to the best of their knowledge,
the artist and consignor have clear title to the works, free of all encumbrances and
possible ownership claims. Whenever possible, exhibitors shall obtain written con-
firmation to this effect from consignors.®’

In cases where the law makes the protection of civil rights dependent on
whether these rights are exercised reasonably and in good faith, the reasonable-
ness of the actions and the good faith of the participants in civil legal relations are

3% Art Basel, Art Market Principles and Best Practices, https://d2u3kfwd92fzu7.cloudfront.net/AB_Art_
Market_Principles_and_Best_Practices.pdf [accessed: 10.04.2019].
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assumed.*® The obligation of the buyer of property to prove that it was impossible
for him/her to obtain information that the person from whom he/she acquired the
property did not have the right to alienate this property must be due to the fact
that, in a given case, the ignorance of and inability to learn about the rights of the
counterparty to the property is proven, and the acquirer cannot rely on the ration-
ality and integrity of his/her actions in the exercise of his/her rights.*

The owner, regardless of the objection of the good faith defendant, also needs
to prove the fact that property was outside of his/her possession or the possession
of the person to whom it was transferred, against his/her/their will. Thus, the right
of the owner (claimant) to submit evidence to rebut the good faith of the defend-
ant is based on the general provisions of law requiring proof of a party’s behaviour
in the adversarial court process,* i.e. each party must prove the circumstances
towhich it refers as a basis for its claims and objections, unless otherwise provided
by federal law. The evidence must meet the requirements of admissibility, reliabili-
ty, and sufficiency, whereby under Article 67 of the Code of Civil Procedure of the
Russian Federation a court assesses the relevance, admissibility, reliability of each
piece of evidence separately, as well as the sufficiency and mutual connection of
the evidence in its totality.

In cases where there are no contractual relations between persons or rela-
tions connected with the consequences of the invalidity of a deal (contract), the
dispute on the return of property to the owner is subject to resolution according
to the rules of Article 301 - Recovery of property from unlawful possession and
Article 302 - Reclamation of property from a bona fide purchaser of the Civil
Code. In accordance with Article 38 of the Law on import and export in cases
of theft and illicit export of cultural valuables, the authorized body assists the
owners in filing claims before foreign courts for the recovery of cultural valua-
bles. It also facilitates the return of cultural valuables (Article 37). It also needs to
be mentioned that the Russian law with respect to the status of a bona fide pur-
chaser is similar to some European civil laws that uphold the rights of bona fide
purchaser to a certain extent - so the true owner may or may not be successful in
recovering his/her property.

40 Article 10(5) of the Civil Code.

4 TocTaHoBneHue lMnenyma BepxosHoro Cyna Poccuiickoin Oepepaumn n Mnenyma Boiciwero Apbu-
TpaxHoro Cyaa Poccuiickoin ®epepaumm N2 10/22 «O HeKoTopbiX BOMPOCaX, BO3HUKaoLWX B Cyae6bHOM
MPaKTVKe MPU pa3peLleHni CoPoB, CBA3aHHbIX C 3aLUMTON NpaBa COOCTBEHHOCTU U APYTHX BELHbIX
npa.» (C U3MeHeHUAMN U gononHeHusmm) [Resolution No. 10/22 of the Plenum of the Supreme Court
of the Russian Federation and the Plenum of the Supreme Arbitration Court of the Russian Federation
“Oncertainissues arising in court practice in resolving disputes relating to the protection of property rights
and other real rights”], 29 April 2010 (“Resolution No. 10/22").

42 TpaxpaHckunii npoLeccyanbHblil kopekc Poccuiickoin ®epepaumu [Code of Civil Procedure of the Rus-
sian Federation], 14 November 2002, No. 138-FZ, as amended, Article 56 - Duty of proof.
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Usucupane (Acquisitive Prescription)

The acquisition of property rights and other rights to property due to acquisitive
prescription (usucupane) is determined by the law of the country where the prop-
erty was at the time of the expiration of the acquisitive prescription.*® By virtue of
Article 234(1) of the Civil Code, a person - i.e. a citizen or legal entity - who is not
the owner of the property, but conscientiously, openly, and continuously possess-
ing it as his own real estate for 15 years, or other property for 5 years, acquires the
property by acquisitive prescription (usucupane). The law is silent on the criteria
for good faith and openness for the purpose of usucupane, hence their content and
nature remain at the discretion of the court. Under Resolution No. 10/22 such cri-
teria of integrity and openness are explained, as described below.

When resolving disputes relating to the origin of property rights due to
usucupane, the courts should take into account the following elements: First, the
long-term possession must be bona fide, i.e. the person receiving possession did
not know and could/should not have known about the absence of a basis for his/
her right of ownership. Second, long-term possession is recognized as open if the
person does not hide the fact that the property is in his/her possession, although
taking ordinary measures to ensure the safety of property does not indicate its
concealment. Third, long-term possession is recognized as continuous if it has not
ceased during the entire period of usucupane. If an owner’s claim for the recovery
of property from another’s illegal possession is time barred, the previous tempo-
rary loss of possession of the disputed property by the owner does not count as
an interruption of the time bar. The transfer of property by a holder to the tem-
porary possession of another person does not interrupt usucupane. Nor is there
a break in the time of ownership if the new owner of the property is a singular or
general assignee of the previous owner.**

The previous version of the Law on export and import stated that a physical
person or legal entity not being owner of the cultural goods, but holding it in good
faith and openly possessing it as its own for at least 20 years, acquires ownership of
the cultural items. This article is no longer in the current version of Law on export
and import, and thus the general rule of the Civil Code should apply, whereby own-
ership of a cultural property which is movable property, recognized as the result of
fair and open ownership by a natural or legal person for at least five years.*

43 Article 1206 of the Civil Code.
44 Article 234(3) of the Civil Code.
45 Article 234 of the Civil Code.



Circulation of Cultural Objects in Russian Law -
An Overview

Inheritance Funds

Some words should be said about inheritance funds which are aimed at the proper
handling of interests in art collections, i.e. cultural property, since previously the
law did not specify anything in this regard. Natural and legal persons are the own-
ers of the property created by them for themselves or acquired from other persons
on the basis of transactions for the alienation of such property, and also transferred
by inheritance or in an order of reorganization.*® Under the provisions of the Civil
Code, a person may dispose of his or her estate by means of a will,*” but if there is
no will inheritance occurs by virtue of law. Furthermore, as of 1 September 2018,
a provision on inheritance funds was implemented into the Russian Civil Code, al-
lowing for setting up an inheritance fund after the death of a testator. According to
Article 123.20-1, an inheritance fund is recognized as a fund to honour the will of
a testator for property management after death. The fund is aimed to manage the
testator’s estate received by way of inheritance either on a perpetual basis or for
a limited period in accordance with the conditions specified for inheritance fund
management requirements.

Aninheritance fund is formed as a legal entity in the form of a non-commercial
organization. For its incorporation, the testator provides a draft resolution with
the will, including the decision to incorporate the fund and draft articles of associ-
ation. After his or her death, the incorporation and registration of the fund shall be
handled by the public notary handling the will.

The aim of such type of fund is to ensure and to allow for the continuous and
uninterrupted management of the testator’s business and assets of whatever type
and to preserve the estate, which may cover any belongings, including money and
securities, property rights (including rights arising from contracts entered into by
thetestator;exclusiveintellectual propertyrights,andtherighttoreceive monetary
sums awarded to the testator, but not received by him/her); property obligations,
including debts up to the limit of the value transferred to the heirs of the estate.

Furthermore, inheritance funds are aimed at becoming an important compo-
nent of international estate planning to ensure the best distribution of personal
property between different countries and future owners in order to simplify the
regulation of a testator’s assets. With respect to items of cultural value, such a fund
can constitute a good basis to split the business and art assets of a testator, to pre-
serve art collections as awhole once created by a person, as well as to avoid the risk
of art assets’ division and sale by the heirs.

The property of an inheritance fund is formed when the fund is incorporated for
the bequeathed property as well as the funds are received in the course of carrying
out its activities, and the income from the management of the property of the fund.

46 Article 218 of the Civil Code.
47 Article 1118 of the Civil Code.
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An inheritance fund is not equal to an Anglo-Saxon trust, since a trust can be
set up during one’s lifetime. Trust funds cannot be used to settle debts of the tes-
tator, whereas claims by creditors of the testator may be made directly against an
inheritance fund. A trust is a contractual institution, while an inheritance fund is an
institution of inheritance and testamentary law and is a legal entity. An inheritance
fund should not be considered as an endowment. The transfer of property by any
third parties to an inheritance fund is not allowed. Therefore, any contributions or
fees to the fund shall be void, in contrast to an endowment, which is a trust fund
formed through donations and intended for use for non-commercial purposes,
i.e. financing educational, medical, and cultural institutions.

However, in accordance with Article 123.20-1(4) of the Civil Code, an inher-
itance fund must include provisions for transferring the entire property of the
fund, or its part, to certain third parties (beneficiaries) or certain categories of
persons from an indefinite number of persons, including provisions subject to
the occurrence of circumstances which may or may not occur. The conditions of
inheritance fund management may stipulate that the beneficiaries of the fund,
or certain categories of persons to whom the property of the fund is to be trans-
ferred, are determined by the management bodies of the fund in accordance with
the management requirements. Certain categories of persons not explicitly de-
fined can be selected at the discretion of either the testator or the corporate bod-
ies of the fund to support art and grants in the field of culture, including heritage
preservation.

In the future, it will be interesting to see how inheritance funds will be used to
develop the management of art estates, since they may enable professional control
and management in line with the testator’s will after his/her death and support art
initiatives. Recognition of the cohesiveness of the most significant collections, in-
cluding their cultural values, is especially important in cases of the inheritance of
a collection by several heirs. The history of art shows that art collections play a sig-
nificant role in cultural life. A collector may, by will and during his/her lifetime, wish
to include his/her collection into the non-state part of the Museum Fund of Russia,
which would lead to cohesiveness of the museum collection as a single object and
state control.*® Being a collection formed during an owner’s lifetime facilitates its
proper recording by a public notary while endorsing a will, and further facilitates
maintaining the cultural heritage estate afterwards. However, not all private own-
ers wish to disclose their collections and especially register them into the non-state
part of the Museum Fund of Russia.

48 Chapter IV Non-state part of the Museum Fund of the Russian Federation. 3akoH Poccuiickon Qege-
pauuu «O MyseitHom poHae Poccuiickon Oepepauyun n myseax B Poccuiickoin Oegepaunmy» (c u3me-
HeHuamK 1 gononHeHnamm) [Federal law of the Russian Federation “On the Museum Fund of the Russian
Federation and museums in the Russian Federation”], 26 May 1996, No. 54-FZ, as amended.
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Private International Law Aspects: Lex Rei Sitae

Whenever the protection of cultural property rights is at stake, and whenever
claims for the return of cultural property are brought to court, it is necessary to
decide which country’s law shall be applied. The law of the location of the goods
(lex rei sitae) is usually recognized as the basis for determining the law to be applied
with respect to the right of ownership and other property rights in connection to
the goods. Under Article 1205 of the Civil Code, the law applicable to real rights,
the right of ownership and other real rights to immovable and movable property
are determined by the law of the country where the property is located.

According to Article 1206 of the Civil Code on the law applicable to the ac-
quisition and termination of property rights, the origin and termination of prop-
erty rights and other rights to property shall be determined by the law of the
country where the property was located at the time when an action or other cir-
cumstance took place that served as the basis for the origin or termination of
property rights, unless otherwise provided by law, e.g. whether title to a stolen
movable object can be acquired through a bona fide purchase is governed by the
law of the state in which the movable was located at the time of the alleged bona
fide purchase. Transferring goods from one country to another does not entail an
automatic termination of a real right already having arisen with respect to such
goods. The acquisition and termination of property rights and other real rights in
atransaction made in respect of movable property in transit shall be determined
by the law of the country from which the property was sent, unless otherwise
provided by law.

A dispute regarding the return of property arising from contractual relations,
or relations involving the application of the consequences of the invalidity of
a transaction, is subject to resolution in accordance with the legislation governing
these relations. But the problem is that in many, if not most, of the cases there are
no contractual relations between the original owner and the bona fide purchaser,
as well as the thief and the owner, and once a vindication suit is filed in, for example,
Russia, the question becomes which lex rei sitae should apply: the law of the State of
the owner (where cultural property ceases to be in his/her possession), or the law
of the State at the time of the sale transaction with a bona fide purchaser. There
is much discussion on this issue among the legal community dealing with cultural
heritage return issues, since the provisions of the law for the protection of a bona
fide purchaser vary from country to country. Legal scholars posit that preference
should be given to the law of the country where the cultural property was at the
time when it went out of the owner’s control, or otherwise out of his/her posses-
sion against his/her will. In the event such law applies, the parties to the dispute
shall no longer be able to change the territory and the applicable law to suit their
own interests in order to clear a title, e.g. by choosing the place of sale to a third
party specially to make it difficult for the owner to protect his/her rights, a situa-
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tion which would favour illegal dealing. A common approach applied by all States
would bring about some kind of stability to the resolution of such disputes.

Criminal Law Aspects

The international protection of cultural valuables has been achieved through two
means. First, civil laws mandate the restitution of cultural property to its rightful
owners, who may be either individuals, legal entities, or States. Second, criminal
laws provide protection by prohibiting, prosecuting, and punishing the destruction
and theft of cultural property.

Theft of works of art or other cultural property, e.g. plundering and looting,
are rarely done out of pure interests on the part of the wrongdoers. Art theft has
become a perpetual plague on the art market and increasingly has become one of
the most profitable forms of illicit trade.*” Although States repeatedly admit the
real nature of the threat to cultural heritage, the fight against these types of crime
is still not satisfactory. In particular, one of the most serious problems is the various
interpretations and norms of criminal offenses in this area under the national legis-
lations of those countries where loopholes allow wrongdoers to move goods from
one territory to another in search of a better market, in order to clear the title and
make further sales.

Russia is a member of the Council of Europe. In August 2018, the President of
Russia formally instructed the Ministry of Foreign Affairs to sign the Nicosia Con-
vention that was signed on 8 November 2018 (not yet ratified).>® This European
Convention aims to prevent and combat the illicit trafficking and destruction of
cultural property and to foster international co-operation to fight terrorism and
organized crime. It strengthens crime prevention and criminal justice responses to
all criminal offences relating to cultural property by introducing offences such as
theft and other forms of unlawful appropriation, unlawful excavation and removal,
illegal importation, illegal exportation, and the acquisition of such cultural prop-
erty. Russia is also a signatory party to both the 1970 UNESCO Convention and
the 1995 UNIDROIT Convention, both of which seek to protect cultural property
through the prevention of and the fight against criminal offences relating to cultur-
al property.

The current criminal legislation of the Russian Federation (the Criminal Code)
identifies the following types of criminal acts against “cultural property”, “items
of particular historic value”, etc.:

4 A.Hawkins, R.A. Rothman, D.B. Goldstein, A Tale of Two Innocents: Creating an Equitable Balance Between
the Rights of Former Owners and Good Faith Purchasers of Stolen Art, “Fordham Law Review” 1995, Vol. 64(1).

50 PacnopseHue Mpe3ngeHta Poccninckon Oegepayun «O nognucarnm KowseHuun Coseta EBponbl
0 60pbbe € NpecTynneHNAMI B OTHOLLEHWI KYNbTYPHbIX LieHHOCTei» [Instruction of the President of the
Russian Federation on signing the Council of Europe Convention on Offences relating to Cultural Property],
9 August 2018, http://en.kremlin.ru/acts/news/58278 [accessed: 10.04.2019].
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- Article 164 - Theft of goods of special value, which covers items or docu-
ments of particular historical, scientific, artistic, or cultural value;

- Article 190 - Non-return to the territory of the Russian Federation of items
of artistic, historical, and archaeological heritage of the peoples of the Rus-
sian Federation and foreign countries, which covers items of artistic, his-
torical, and archaeological heritage of the peoples of the Russian Federa-
tion and foreign countries;

- Article 226.1 - Trafficking, including cultural items of large value, where
the total value of cultural property amounts to an excess of one hundred
thousand rubles (i.e. or the equivalent in another currency);>*

- Article 243 - Destruction of or damage to monuments of history and cul-
ture covering monuments of history and culture, natural complexes, ob-
jects under state protection, objects and documents of historical, scientif-
ic, or cultural value, as well as especially valuable objects or monuments of
national importance;

- Article 243.1 - Violation of the requirements for the preservation or use
of cultural heritage objects (historical and cultural monuments) of the peo-
ples of the Russian Federation included in the unified state register of cul-
tural heritage objects (historical and cultural monuments) of the peoples of
the Russian Federation or identified cultural heritage objects;

- Article 243.2 - lllegal search for, or removal of, archaeological objects
from sites;

- Atrticle 243.3 - Circumvention by a contractor undertaking earthworks,
construction, ameliorative, general labour, or other work, or archaeologi-
cal fieldwork carried out on the basis of a permit (open list), from compul-
sory transfer to the State of objects of special cultural value or cultural val-
uables found during such works;

- Atrticle 175 - Purchase or sale of property knowingly obtained by criminal
means.

The Criminal Code also sets out the primary money laundering offences,
i.e. “legalization (laundering) of monetary funds and other assets acquired by a per-
son as aresult of acrime” and “participation in legalization (laundering) of monetary
funds and other assets acquired by other persons as a result of a crime” - which

51 One headline-making case should be mentioned here - the case of Mr. Pevzner and the Christ in the
Tomb painting by Karl Bryullov. In 2003, Pevzner brought Bryullov’s work from Germany for examination
in the Russian Museum (Saint Petersburg) in order to confirm the authorship and authenticity of the work
of art. Mr. Pevzner was prosecuted under Article 188(2) of the Criminal Code inits previous revision for the
act of smuggling the painting in question (Mr. Pevzner crossed the customs border of the Russian Federa-
tion without having declared the painting, being of cultural value and with a cost at the time of the transfer
of at least 9,416,160 rubles). The painting, as material evidence in a criminal case, was subject to confisca-
tion and was placed in storage in the Russian State Museum.
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may include the purchase or sale of property (assets), including art.>? Once placed
back into the stream of commerce the true owner encounters many problems in
tracing his/her piece of cultural property, which again brings us back to the conflict
between an owner and a good faith purchaser. The Criminal Code thus provides
agood platform against criminal offences relating to cultural property. Subsequent
amendments should promote further protection and strengthen crime prevention,
as well as the response of the criminal justice system to all criminal offences relat-
ing to items of cultural value, taking into account the transnational phenomenon
of trafficking, the rapid development of cultural works being sold online through
social media and the Deep Web, the falsification of documents, and the liability of
those persons with fiduciary duties (art dealers).

The concepts of “cultural object”, cultural valuable, and objects of special val-
ue have significant differences that are not yet clarified or unified under the cur-
rent Criminal Code, while the Nicosia Convention has a clear definition of cultural
property that should be considered by law makers. In addition, the specificity of
such property - its cultural value - should be taken into account while assess-
ing and qualifying crimes against cultural valuables under the existing regime of
the Criminal Code.

The concept of res judicata is set out in the Criminal Procedural Code, whereby
facts established by a verdict or ruling that has entered into legal force (with some
exceptions) by another court decision under civil, arbitration, or administrative
proceedings shall be recognized by the court, the prosecutor, and/or investigator
without the need for additional verification. At the same time, such a decision can-
not prejudge the guilt of persons who had not previously participated in the crim-
inal case under consideration.>® Provisions on res judicata are of importance when
initiating a criminal investigation into the commercial interest of an owner versus
good faith purchaser and the public interests of the State in the preservation of
cultural property.

The Nicosia Convention specifies the liability of legal persons/entities under
Article 13, whereby each party to Convention shall ensure that legal persons can be
held liable for criminal offences referred to in the Convention, when committed for
their benefit by any natural person, acting either individually or as part of an organ
of the legal entity and who has a leading position within that legal person/entity.

52 Council of Europe, Explanatory Report to the Council of Europe Convention on Offences relating to Cultur-
al Property, Nicosia, 19.05.2017, https://rm.coe.int/1680710437 [accessed: 10.04.2019], para. 32. On the
other hand, the use of cultural property for the purposes of laundering the proceeds of crime and money
laundering has not been included within the scope of these substantive criminal law provisions, because
there are other conventions dealing with these issues, such as the Council of Europe Convention on Laun-
dering, Search, Seizure and Confiscation of the Proceeds from Crime and on the Financing of Terrorism
(16 May 2005, CETS 198) and the Council of Europe Convention on Laundering, Search, Seizure and Con-
fiscation of the Proceeds from Crime (8 November 1990, ETS 141).

53 Article 90 of the Criminal Procedural Code.
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Such liability shall be without prejudice to the criminal liability of a natural person
who has committed the offence. The idea of implementing the criminal liability of
legal entities into Russian legislation appeared quite some time ago. Russia ratified
the Council of Europe Criminal Law Convention on Corruption;** however, current-
ly the liability of legal entities is set out mainly in the Civil Code and the Code of
Administrative Offenses of the Russian Federation.>

The signing of the Nicosia Convention by the Russian Federation constitutes
an important message concerning Russia’s participation in the global fight against
cultural property crimes and its readiness and openness for further improvements
in both the law and law enforcement practices concerning such crimes.

Conclusions

Universally-recognized principles and norms of international law on cultural her-
itage have been and are being integrated into the legal system of the Russian
Federation. There is a developed system of measures aimed at preserving and
protecting cultural valuables; combining various legal, administrative, and organ-
izational aspects that are continuously being improved in the light of international
experience. The elaboration of a unique concept of cultural valuables as a notion
generally adopted in all branches of law remains to be further developed, along
with recognition of the treatment of objects of cultural value as separate objects of
law, subject to specific regulation.

The difficulties in regulating the issue of objects of cultural value are associ-
ated with, inter alia, the dual nature of objects of cultural value as being objects of
one’s specific satisfaction of personal spiritual or cultural needs, and at the same
time as goods/objects subject to civil regulation allowing for placing limitations
and restrictions on private ownership, which in turn depends on the nature of the
cultural property in question and the necessity for its preservation and protection
by the State. While new legislation on the export and import of cultural objects
may have not substantially changed the nature of this regulation, it has however
imposed some further limits to prevent the unlawful export of goods of cultural
value from the territory of the Russian Federation, and still requires the adoption
of a number of laws, regulations, and by-laws.

The law enshrines the right of everyone to own property in the field of culture.
The right of ownership extends to objects of historical and cultural importance,
collections, buildings, and even natural landscapes. The procedure for acquisition,
conditions of ownership, use, and disposal of property in the field of cultural herit-
age is governed by the legislation of the Russian Federation, where the right to own

54 27 January 1999,ETS 173.

55 Kopekc Poccuiickoin Oefepaunm 06 afMUHNCTPATUBHBIX NMpaBoHapylueHusx, 30 December 2001,
No. 195-FZ.
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corresponds to the obligation of proper conservation, preservation, and protec-
tion by way of both civil or criminal means.

The participation of the Russian Federation in international and regional
(European) treaties, as well as in the development of new conventions, allows Rus-
sia to cooperate in the creation of a common European legal space. Culture is one
of the essential pillars of European Union-Russia relations, promoting a structured
approach to cultural cooperation and cooperation in combating criminal offences
relating to cultural property. National legislators strive to meet the new demands
and tendencies of the market in order to reduce and eliminate risks and to contrib-
ute to market dynamics and development, including the ongoing issues faced by
culture and art.
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