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A.D. 2015/2016. Anni horribili
of the Constitutional Tribunal in Poland*

1. The year 2016 marks the 30th anniversary of issuing the very first rul-
ing of the Constitutional Tribunal of Poland. It is supposed to be a sig-
nificant occasion to celebrate, to be proud of its legacy. After all, it paid
a prominent role in creating the foundations of the state of law. However,
the recent changes give us rather a handful of doubts. I guess they give
us the reasons not to celebrate, but rather to be worried about the future
of the Tribunal as an independent body.

The case of the crisis revolving around the Polish Tribunal is most
likely familiar to the international public opinion, either from the opinion
of the Venice Commission of 11*" March 2016' or just from the media.?
Many lawyers® and politicians comment on the crisis,* trying to explain

* The text is a revised version of a paper given during the 1t Congress of the Association
of Constitutional Justice, Chigindu, Moldova, 30t June 2016, Kishiniev. The text is also posted
on the website of the Moldovan Constitutional Court: < http://www.bbcj.eu/d-2015-2016-anni-
horribili-constitutional-tribunal-poland >.

Opinion on the Amendments to the Act of 25 June 2015 on Constitutional Tribunal of Poland,
< http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)001-¢ >.

2 For example: Poland’s Constitutional Crisis, “The New York Times” 18t March 2016, < http://
www.nytimes.com/2016/03/18/opinion/polands-constitutional-crisis.html >.

—

3 For example: E. Letowska, A. Wiewiorska-Domagalska, A “Good” Change in the Polish
Constitutional Tribunal, “Ostreuropa-Recht” 2016, No. 1, p. 79-93, < https://www.bwv-verlag.
de/digibib/bwv/apply/viewpdf/opus/200638/contribution/6064 >. See also: T.T. Koncewicz,
Farewell to the Polish Constitutional Tribunal, < http://verfassungsblog.de/farewell-to-the-
polish-constitutional-court >.

4 For example: Remarks by President Obama and President Duda of Poland after Bilateral Meeting,
Warsaw, 8t July 2016, < https://www.whitehouse.gov/the-press-office/2016/07/08/remarks-
president-obama-and-president-duda-poland-after-bilateral >; or E. Trudeau, U.S. Department
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it, find the guilty or proposing solutions. Furthermore, on 13t January
2016, the European Commission held a first indicative debate in order
to assess the situation in Poland. The Commission decided to examine
the situation under the Rule of Law Framework which provides guidance
for a dialogue between the European Commission and a Member State
aimed at preventing escalation of systemic threats to the rule of law.

In this presentation I should like to refer to the text of the Polish
Prof. Boguslaw Banaszak, the lawyer who generally supported the new
political decision of the majority in Poland and whose text has been pub-
lished on the website of our host, the Constitutional Court of Moldova.’

2. Let me remind you just of few of the major circumstances. The year 2015 -
the most exceptional year in the history of the Tribunal — was the beginning
of the crisis. A lot of different events has led us to the current situation.

Firstly, it was the year in which the terms of 5 (out of 15) judges came
to an end - of 3 of them during the 7t term of the first chamber of Polish
parliament (the Sejm), and of 2 of them during the 8 term.

Secondly, based on the new Act on the Constitutional Tribunal of 25t June
2015,° the Sejm of the 7t term (which lapsed on 11t November 2015) elected
5 new judges, including those 2 who were supposed to be elected by the Sejm
of the 8t term (which started on 12t November 2015).

Thirdly, the results of both the parliamentary and presidential elec-
tions’ brought a significant change to the Polish political scene. The then-
ruling Civic Platform party lost, and then-opposition Law and Justice
party won both elections - Andrzej Duda became the President, and Law
and Justice got the majority of votes in both chambers of the parliament,
and was able to form a single-party government.

of State, “Daily Press Briefing” 2274 July 2016, < https://2009-2017.state.gov/r/pa/prs/dpb/
2016/07/260394.htm >.

5 See B. Banaszak, Constitutional Tribunal of Poland: Changes in the Appointment of Judges (Legal
Analysis), < http://www.constcourt.md/libview.php?l=en&idc=9&id=741&t=/Media/Publications/
Constitutional-Tribunal-of-Poland-changes-in-the-appointment-of-judges-legal-analysis >.

6 The Act of 25t June 2015 on the Constitutional Tribunal, Dziennik Ustaw (Official Journal
of Laws of the Republic of Poland, hereinafter referred to as: “Dz.U””) 2016, item 293, consoli-
dated text, as amended.

7 The presidential elections were held in two rounds: the 1%t round on 10% May and the 27 round
on 24 May 2015. The parliamentary elections were held on 25% October 2015.
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Fourthly, the newly-elected Sejm decided that the election of all
of the 5 judges of the Tribunal made by the 7t" Sejm was invalid, so the new
MPs elected another 5 judges.

3. The new President of the Republic of Poland, Andrzej Duda, claimed his
refrain from administering the oath to those 5 new judges (while admin-
istering the oath to the later 5 judges chosen by the 8t term of the Sejm).
It raised new questions about the definition of the mandate of the judge,
as well as the impact of the President on the process of appointment.
The misunderstanding arisen leads to endangering the independence
of the judges and even of the Tribunal. The main problem is whether
or not the candidate elected by the Sejm is already a judge.

Prof. Banaszak, as well as the parliamentary majority, claims that such
a person is just ‘a person appointed.’ These words are known from the Act
on the Constitutional Tribunal, not from the Constitution.® I can cer-
tainly agree with Prof. Banaszak about the wording awareness of the ra-
tional lawgiver, however, the lawgiver should have in mind the content
of the constitutional provisions, as well as the fact of the supremacy
of the Constitution. The Tribunal stated in its ruling of 3¢ Decem-
ber 2015 in case K 34/15° - in which I was the judge rapporteur - that
even if a judge has not started his term of office, he is a judge, not just
‘a person appointed.” The Constitution in its Article 194 § 1 provides
that: “The Constitutional Tribunal shall be composed of 15 judges cho-
sen individually by the Sejm [...],’ calling such a person directly a judge.
The only body mentioned in the provision of Constitution as participat-
ing in the process of the appointment is only the Sejm. The President
of Poland is not even mentioned there, as his participation results only
from the Act on the Tribunal, where he is the one administers the oath
(before 1997 it was the Speaker of the Sejm who administers the the oath).

This leads us to the next problem: whether or not the President could
refrain from administering the oath to the newly-elected, but already
judges. The Tribunal in the said ruling No. K 34/15 named it an obligation

8 The Constitution of the Republic of Poland of 274 April 1997, Dz.U. 1997, No. 78, item 483,
as amended; hereinafter referred to as: “Constitution””

9 <http://trybunal.gov.pl/en/hearings/judgments/art/8748-ustawa-o-trybunale-konstytucyjnym >.
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of the President to administer the oath to an elected judge. Despite that,
Prof Banaszak recognizes the possibility for the President to refrain from
tulfilling this obligation. His concept is based on the case of the judge
elected in December 2006, against whom the doubts arose. President
Duda had been an Undersecretary of State in the Chancellery of Presi-
dent Kaczynski, who - on the contrary - finally administered the oath.
While doing this, President Kaczynski stated that — according to the Con-
stitution - he had to do this and there was no other solution."’ It makes
the argument irrelevant and the alleged precedent unsuitable to the cur-
rent situation.

Besides, the Tribunal has specifically stated that the ‘delay [...] may
not be justified only by an allegation that the legal basis of the judicial
election is defective."" If the President had any doubts about such legal
basis, he should have challenged it before the Tribunal. He could have
done it from 6" August - his first day of term as the President of Poland.

However, the head of the press department in Chancellery of the Presi-
dent literally stated that the President, as I mentioned before, would not ad-
minister the oath to the 5 judges elected in October."? The President had no
doubt about the appointments of the judges elected on 274 December and -
during the night of 3¢ December — administered the oath. It happened just
hours before the issuing of the K 34/15 judgment. The President — as well
as the parliamentary majority - considered the conflict to be solved, claim-
ing that the another appointment eliminated the problem.

4. The Tribunal in the judgment K 34/15 ruled that the provisions —
in the context of enabling the 7t Sejm to elect two additional judges -
were inconsistent with the Constitution, and in the context of the remain-
ing three judges — consistent with the supreme act. Prof. Banaszak fairly
emphasize that the Tribunal did not analyse the appointments themselves,
but the norms that allowed the 7t Sejm to do so. It is right, although there

10 SeeB.Wrdblewski, Sedzia Bagiriskareaktywacja?, <http://wyborcza.pl/1,75398,6100636,Sedzia_
Baginska_reaktywacja_.html?disableRedirects=true >.

11 Judgment of the Constitutional Tribunal of 3r4 December 2015, K 34/15, pt 8.5.2.

12 See Magierowski: prezydent nie przyjmie slubowania od sedziow TK wybranych przez poprzedni
parlament, < http://www.polsatnews.pl/wiadomosc/2015-12-08/magierowski-prezydent-nie-
przyjmie-slubowania-od-sedziow-tk-wybranych-przez-poprzedni-parlament >.
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is clearly a problem with understanding the outcome of what the Tribu-
nal ruled. By ruling that these norms were — with reference to the two
judges — inconsistent with the Constitution, while the others were con-
sistent, the Tribunal, in fact, deprived the appointment of the two judges
made by the 7t Sejm its legal basis. Following that, it must be admitted
that even though the Tribunal was, indeed, not competent to rule whether
the appointment itself was correct, it indirectly did so. Therefore, the Sejm
of the 8t term was supposed to appoint only 2 judges, as the Tribunal
in fact considered the basis for the appointment of the three judges made
by the 7th Sejm correct. This is the reason why the President of the Tri-
bunal allowed only 2 judges chosen by the 8t term of the Sejm to adju-
dicate. Those were the 2 judges whose terms was set to start on the 3¢
and 8t December 2016, respectively.

5. The turn of the year did not bring any solution, but even more complica-
tions instead. The MPs of the majority submitted the bill with the amend-
ments to the Act on the Tribunal. It was enacted on 2274 December 2016.
A group of MPs of three oppositional parties, as well as the First Presi-
dent of the Supreme Court, the Ombudsman and the National Council
of the Judiciary challenged the Act before the Constitutional Tribunal.
The judgment in case K 47/15 was held on 9t March 2015 and was another
milestone in the deepening crisis.”

The Tribunal ruled the December amendments were inconsistent with
the Constitution.

6. The spokesman of the Government said: ‘the Government of the Re-
public of Poland cannot publish this statement of some of the judges
of the Tribunal, which is not based on law.™*

The refusal of publishing the judgment is the infringement of the ob-
ligation of the Prime Minister under the Article 190 of the Constitu-
tion. Despite the commencing of tort, the decision of the PM started
the most dangerous problem that could have ever happen to the state

13 Judgment of the Constitutional Tribunal of 9" March 2015, K 47/15, < http://trybunal.gov.pl/
en/hearings/judgments/art/8859-nowelizacja-ustawy-o-trybunale-konstytucyjnym >.

14 Protests as Poland Rejects Top Courts Ruling, < http://www.dw.com/en/protests-as-poland-
rejects-top-court-ruling/a-19113165 >.
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of law — the two parallel legal systems. Some courts, bodies and institu-
tions — those independent from the Government - declare that they will
apply the not-published judgments. The Government and all its insti-
tutions efc. refuse to recognize them. Some representatives even called
the next judgments of the Tribunal as ‘opinions made at the meeting with
coffee and cookies.’

7. Right after the opinion of the Venice Commission was released,
the Government decided not to extend the term of office of the mem-
bers of the Venice Commission, Hanna Suchocka and Krzysztof Drze-
wiecki.” Instead, the Government appointed new Polish representatives —
Prof. Banaszak,' whose text I commented on earlier, and Prof. Mariusz
Muszynski, one of the judges appointed in December 2015 by the current
majority (one of those appointed by the current majority for the post
already occupied, as the Tribunal stated). The latter did even his own re-
marks on the opinion of the Venice Commission. He described it as ‘full
of scandalous mistakes, invalid simplifications and manipulations, stat-
ing that it is not suitable to apply and concluding that it proves only
the lack of knowledge about Polish law."”

8. The crisis is not only of the political or legal character, but it was backed
by the opponents of the Tribunal with their PR actions, which aim
is to malign the Tribunal. Let me begin with the fact that the Tribunal
is being called ‘the body of the party, ‘the part of the post-communist
chains, which comes along with the statements on the lack of pluralism
in the institution, as well as the alleged political nature of the judges.

15 See Polish Members of the Venice Commission to Be Replaced, < http://www.thenews.pl/1/10/
Artykul/248439,Polish-members-of-Venice-Commission-to-be-replaced >.

16 On 20t April 2016 Prof. Banaszak was also appointed the member of the Legislative Council,
the body advisory to the Prime Minister.

17 See M. Muszynski, Krotka analiza opinii Komisji Weneckiej z 11 marca 2016 r. dotyczgcej
Trybunatu Konstytucyjnego dla pana Andrzeja Rzeplitiskiego, Prezesa TK, attached to: S. Janecki,
Prof. Mariusz Muszytski, sedzia TK i przedstawiciel Polski w Komisji Weneckiej, miazdzy jej
opinie, < http://wpolityce.pl/polityka/295429-nasz-news-prof-mariusz-muszynski-sedzia-tk-
i-przedstawiciel-polski-w-komisji-weneckiej-miazdzy-jej-opinie >. See also M. Muszyniski,
Analiza opinii Komisji Weneckiej z 11 marca 2016 r., “Prawo i Wigz” (“Law & Social Bonds”)
2016, No. 1, p. 45-61.
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The Government supporters very often name the Tribunal ‘the work
of Jaruzelski,”® aiming to show its supposed communist history.

There happened to be many personal attacks as well. The main aim
of the attackers was the President of the Tribunal, who was being blamed
for not achieving any consensual solution to the crisis, and was being
presented as the main problem of the crisis. The end of his term was con-
sidered to be the possible end of the crisis.

The Tribunal was now also being ignored by the other two powers.
Their representatives did not show up at the hearings in the Tribunal,
even though they have the obligation to do so, and sometimes their pres-
ence would be useful. Their motions, opinions and other files, submitted
earlier, had been withdrawn.

All of these allegations and actions were aimed to discredit the Tribu-
nal and justify the actions of the Government as the necessary measures
taken in order to heal the state.

9. At the beginning of July 2016, the Polish parliament has enacted com-
pletely new Act on the Constitutional Tribunal, that is supposed to solve
the problem, according to the Government. However, the first glimpse
gives an utterly different feeling. So thinks the European Commission,"
taking the second stage of the precedent ‘rule of law’ procedure, issuing
the recommendations and stating that the new Act does not focus on solv-
ing the most controversial problems.

The new Act on the Constitutional Tribunal will not be any solution
atall. Its only function seems to be making the people believe that the Gov-
ernment is ready to bury the hatchet. Nevertheless, it looks obvious that
the executive power now aims to gain a broad control of the judicial power.

Take a look at some of the provisions. Even though it is the obligation
of the Prime Minister to publish the judgments immediately, the new Act
redefines it, providing that the President of the Tribunal submits a motion
to the PM. In fact, it gives the Prime Minister the right to refuse the re-
quest and the publication at all.

18 Wojciech Jaruzelski (1923-2014) - the communist general and the First Secretary of the Polish
Communist Party, who imposed the martial law in 1981.

19 See Commission recomendation of 27.7.2016 regarding the rule of law in Poland, < http://ec.europa.
eu/justice/effective-justice/files/recommendation-rule-of-law-poland-20160727_en.pdf >.
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Despite the fact that among the provisions of this Act there are many
more interesting ideas, I would like to draw your attention to the most
alarming one, though even the media do not quite talk about it. This
Article 89 stipulates that:

By the 30 days after the Act comes into force, the settlements
of the Tribunal made with the infringement of the Act of 25" June
2015 on Constitutional Tribunal shall have been published, except
for the decisions concerning the normative acts that have lost its
binding force.

This is exceptionally upsetting in a few different dimensions. Firstly,
of course, it is fulfilling the demand of the public opinion: the unpub-
lished judgments of the Tribunal will be published. However, not all
of them. The Article mentions the exception. At the day of entry into force
of the Act of 7t July 2016,*° ‘the normative acts that have lost its binding
force’ would mean the Act on the Constitutional Tribunal of 25t June
2015 - the one which was the object of control in case K 47/15. That means
that at least the judgment K 47/15 will not be published. It was the first
one that has not been published yet, and - at the same time - the most
important one.

Next, it is a constitutional obligation to publish the judgments, not im-
plied just from the Act. Moreover, nobody knows whether these judg-
ments will be published as rightful ones or just as historical ones. There
is also no certainty whether the executive and the legislative will take
those finally published judgments as final ones, or what will be their
status at all.

According to the Article 190 § 2 of the Constitution, it is the obliga-
tion of the Prime Minister to publish the judgments of the Tribunal.
Nobody is allowed to control and rule on the validity of the judgments.
The new Act misleads about the fact that this Act can be - exception-
ally - the basis of the publication of the judgments by the Prime Minister.
By this, the Sejm hereby takes the responsibility for not publicising them
off the Government, accepting the rhetoric of the latter.

20 16 August 2016. The act was repealed on 20th December 2016 by successive acts regarding
the functioning of the Constitutional Tribunal. The provision of a similar meaning as quoted
in Art. 89 has been repeated.
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The lawgiver interestingly composed the words of this provision.
On one hand, he uses the word ‘the settlements’ — no matter how we trans-
late it, it must be obvious that he consciously avoids using the word
‘the judgments’ or ‘the rulings’ - on the contrary, the Constitution itself
uses these words. That already undermines the power of these judgments.

The new act describes most of the judgments of 2016 as ‘made with
the infringement of the Act of 25t June 2015 Here we have the leg-
islative claiming in the actual legal act that it has the power to decide
which of the judgments were made correctly, and which were not. The Act
does not define who shall judge on the correctness of the judgments.
In the lack of such definition, it will likely be the Government that will
do it. It means that the executive power, thanks to the legislative one,
will be able to judge on the judgments of an independent judicial pow-
er. Though, it seems like the intention of the lawgiver was to claim that
every single one of the judgments made before 20t* July 2016 was made
with the infringement of the Act of 25 June 2015. The ruling regime
puts its medial rhetoric against the Tribunal into the words of the le-
gal act. Unprecedented as it is, we all must be aware that not only does
it crash the Tribunal, but also turns the tri-partite division of the power
and the mechanism of checks-and-balances into a written illusion.

10. All in all, the 30t® anniversary of issuing of the first ruling of the Tri-
bunal happens to be the great occasion to perform — unfortunately - a sad
reflection on the future of the work of the Tribunal, on its independence
and the Tribunal in general. The legislative and executive authorities
do not seem to be planning to do anything that could really give hope
that the normal functioning of the Tribunal will be restored. Until now,
the Government has yet not published all judgments of the Tribunal ruled
before 2017. In this context, I feel it is essential to remind that the lawgiver
cannot do anything more than what the Constituent Power conferred
upon him. The majority cannot do whatever it likes. The current crisis
endangers the Tribunal, the judicial power, the mechanism of checks
and balances and - eventually - the rule of law. I would really like to -
especially since I am the judge of the Tribunal - give you a different
conclusion, to tell you that we finally solved this problem, but I cannot.
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Moreover, after the exceptionally intense and difficult time in 2015, noth-
ing foreshadows that 2016 will bring any change.

And very last remark. If there is any sense of cooperation between
the constitutional courts, it is about support and mutual loyalty. The co-
operation of our courts is essential in defence of our own independence
and of the principles of the democratic state of law. Therefore, at these
challenging times, the constitutional courts of different countries should
support one another.”

Summary

The article is a polemic with the main theses presented on the website of our
host, the Constitutional Court of Moldova. These theses were officially pre-
sented, among others, by persons in power in Poland since November 2015,
when political decisions were made regarding the Polish Constitutional Court.
These actions actually led to undermining the authority of the Tribunal. This
happened on the eve of the thirtieth anniversary of the establishment of this
body in Poland. The article presents the legal circumstances that took place
in 2015 and 2016. It presents the findings of the Constitutional Tribunal, which
are most often different than the theses published on the website of the Moldo-
van Court. This is mainly about the Polish Tribunal clarifying the separation
of competences of the Sejm and the President in the case of appointing judges
of the Tribunal and the competence of the head of state to take the vow. Finally,
the article presents the actions of state organs destroying the Constitutional
position of the Tribunal. The text indicates the practice of not announcing
the Tribunal’s judgments and adopting subsequent acts regarding the func-
tioning of the Tribunal. Attention was also paid to the process of degrading
the social authority of the Tribunal, in campaigns conducted in public media.

Keywords: Constitutional Tribunal, independence of judiciary, appointment
of judges, constitutional crisis, publication of the judgments, rules of law

Marek Zubik - Professor, habilitated doctor; Faculty of Law and Administra-
tion, University of Warsaw

21 Iam grateful to my assistant, Adam Oleksy, for helping me prepare this presentation. Of course,
all mistakes remain to be entirely mine.
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