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ALGORITHMIC SUBORDINATION AS A NOVEL
CRITERION FOR DETERMINING EMPLOYEE STATUS IN
THE CONTEXT OF ATYPICAL FORMS OF EMPLOYMENT

Abstract

This article advances the thesis that algorithmic subordination should operate as a legally cognis-
able indicator of employment status within European labour law. Building upon the Court of
Justice’s autonomous concept of the “worker” and the Union legislature’s recent intervention in
Directive (EU) 2024/2831 of 23 October 2024 on improving working conditions in platform
work (OJ L 2024/2831, hereinafter referred to as: “the Directive”), the argument proceeds in three
steps. First, it reconstructs subordination as a functional criterion that can be revealed through
digital control measures, in particular the allocation of tasks, monitoring, price setting, evalua-
tion and deactivation effected by algorithms. Secondly, it examines how this control reconfigures
both sides of the personal work relation, by sharpening tests for employee status and by pressing
toward a re-specification of the employer concept, including scenarios of joint or indirect employer
responsibility. Thirdly, it draws on Member State practice, notably Spain and Italy, to show how
rebuttable presumptions, transparency obligations and data-protection enforcement can be lined-
up to evidence and to constrain algorithmic power in the workplace. The article concludes that
algorithmic subordination, when bounded by appropriate procedural and substantive safeguards,
warrants recognition as a criterion for classifying work performed in atypical arrangements as em-
ployment. It recommends legislative and judicial techniques to ensure the effective implementation
of Directive (EU) 2024/2831, while preserving the distinction between genuine self-employment
and employment.
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Introduction

Under European labour law, an employment relationship is defined by the personal perfor-
mance of work, over a period of time, for and under the direction of another, in return for
remuneration. The Court of Justice has recognised this as an autonomous concept of Union law,
determined by the factual circumstances of performance and control, regardless of contractual
labels and national classifications. The growth of digital labour platforms has not displaced
these fundamentals, but it has diversified the modalities of control. Algorithms now allocate
and sequence tasks, calculate pay, evaluate performance, and can trigger exclusion from work
opportunities. These practices may replicate or intensify classic managerial entitlements. The
central question is whether, and how, such algorithmic control should be recognised as
subordination for the purpose of classifying worker status.

Directive (EU) 2024/2831 confirms that the legal order must confront these realities.
By combining a rebuttable presumption of an employment relationship in platform work
with a range of obligations governing algorithmic management, the Directive supplies
a structured response to digital control mechanisms in atypical form of work. This analysis
interprets the Directive in light of the case law and national practice and advances algorithmic
subordination as a classification criterion consistent with the Union acquis and law-system
of Member States’ experience.

1. Subordination and the Autonomous Concept of “Worker”*

The Court of Justice has consistently held that a “worker” is a person who performs
services for and under the direction of another person for remuneration, for a period of
time (see: judgments in cases: 66/85, Lawrie-Blum, ECLI:EU:C:1986:284, §§ 16 and 17;
C-85/96, Martinez Sala v. Freistaat Bayern, ECLI:EU:C:1998:217, § 32; C-53/81, Levin,
ECLIL:EU:C:1982:105). This formula constructs the classic line of cases and is reiterated in
later authority. Contractual characterisations are not determinative, since Union law requires
attention to economic reality and to concrete performance. Two conclusions matter for
present purposes. First, subordination may be functional and multifactorial, not limited
to formal orders but including systems that structure options and incentives. Secondly,
economic dependence and the absence of real entrepreneurial freedom undermine claims

! The concept of “worker” functions as an autonomous notion of Union law, designed to ensure uniform
application of primary and secondary legislation across Member States. The Court of Justice has repeatedly
held that a worker is a person who, for a certain period of time, performs services for and under the direction of
another, in return for remuneration, and that the classification turns on the factual circumstances of performance
and control, not on contractual labels or national characterisations. The classic formulation appears in Case
C-66/85, Lawrie-Blum, further developed in Case C-256/01, Allonby, Case C-456/02, Trojani and subsequent
judgments. In Allonby, the Court stressed the centrality of subordination and the absence of entrepreneurial
risk and clarified that formal self-employment does not exclude worker status where economic dependence
and integration in another’s undertaking are established, see: Tomaszewska 2011, p. 281.
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of self-employment (Judgment of the Court of Justice of 10 September 2015, C-47/14,
Holterman Ferho Exploitatie and Others, ECLI:EU:C:2015:574, § 46, and Judgment of the
Court of Justice of 20 November 2018, C-147/17, Sindicatul Familia Constanta and Others,
ECLI:EU:C:2018:926, § 42).

Subsequent judgments have confirmed this approach in corporate and associative contexts
(Judgment of the Court of 15 December 1995, C-415/93, Union royale belge des sociétés de
football association and Others v. Bosman and Others, ECLI:EU:C:1995:463). The Court
has underlined that the relevant inquiry is whether the person is integrated into another’s
organisation and subject to hierarchical or quasi-hierarchical control. On this basis, control
mediated by code and algorithmic management falls within the criteria. In case FN'V Kunsten,
the Italian Court accepted that persons designated as self-employed may in substance be “false
self-employed” where they operate under the direction of another and form part of that
undertaking’s workforce (Judgment of the Court of Justice of 4 December 2014, C-413/13,
FNV Kunsten Informatie en Media v. Staat der Nederlanden, ECLI:EU:C:2014:2411).
Although the judgment arose at the interface of collective bargaining and competition law,
its recognition of false self-employment remains an anchor point for misclassification analysis
in platform work (Tomaszewska 2025, pp. 187-198).

2. From Managerial Prerogative to Algorithmic Subordination

2.1. The Operational Core

Digital labour platforms deploy software systems that assign tasks, set or cap prices, track
location and time, rank performance, and trigger suspension or deactivation (Hiefsl
2021). Each element can substitute for, or intensify, human managerial functions. Research
and official assessments describe widespread limits on worker autonomy in task allocation
on on-location platforms, particularly food delivery. These mechanisms are often opaque and
combine rule-based and learning systems. Their combined effect may be to pre-programme
obedience, to channel behaviour through scoring and to externalise disciplinary functions into
the interface (Commission Staff Working Document—Impact Assessment accompanying the
proposal for a Directive on improving working conditions in platform work, SWD(2021) 396
final; Directive (EU) 2024/2831).

Directive (EU) 2024/2831 embeds a two-track response. First, it introduces a presump-
tion of an employment relationship, to operate where platform control satisfies specified
indicators, with the burden of rebuttal on the platform. Secondly, it sets algorithmic
management duties of transparency, human oversight, explanation and contestation,
grounded in the Charter and informed by the data-protection acquis. These duties apply
irrespective of formal status and thus protect persons working through platforms who
are classified as self-employed as well as employees. The Directive thereby recognises
algorithmic control as a locus of legal concern and reshapes the evidential environment for
status disputes.
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2.2. Subordination Through Code

Subordination in EU labour law has never been confined to verbal commands. It concerns
direction and control over how, when and for whom the work is done. Where an algorithm
allocates work slots, sequences tasks, imposes acceptance thresholds, calibrates pay, and deploys
sanctions such as temporary deactivation, it exercises normative power functionally equivalent
to managerial direction. The fact that a human has designed or monitors the system does not
negate the structural asymmetry that the system implements (Adams-Prassl, Gruber-Risak
2016, pp. 619-655; De Stefano, Aloisi 2018, p. 22). In such cases, algorithmic control is
capable of evidencing subordination for the purpose of worker classification, subject to the
usual inquiry into real independence and entrepreneurial risk endorsed in case Yodel
(Order of the Court of Justice of 22 April 2020, C-692/19, B v. Yodel Delivery Network Ltd,
OJ C 287, pp. 22-23).

3. The Employer in Algorithmic Management

3.1. Why the Employer Concept Matters

The legal system must attribute responsibility to a bearer of the employer’s duties. Platform
ecosystems may fragment functions across corporate entities, affiliates and service providers
(Adams-Prassl, Gruber-Risak 2016, pp. 619-655). Control may be exercised by the platform, by
a client undertaking, or by both jointly. The Directive assumes that the entity that determines
or substantially determines the key conditions of work through the platform interface can
fall within the employment presumption, but it does not exhaustively define the employer.
National law must fill that space with tests that track control and dependency in the round.

The Court’s method approach is to prioritise substance over form and to ask whether the
individual is integrated into and directed by another’s organisation. That approach supports
identifying as employer the entity that, through the digital structures, organises, directs and
controls work, including via algorithmic tools (Hiefll 2022; Litardi et al. 2024). In Uber
Spain, the Court located the decisive influence over key parameters of the service, including
fare setting, access to customers and quality control, within the platform, which created a new
transport service rather than merely intermediation. Although the case fell outside labour law, its
functional analysis of control is instructive.?

3.2. EU Member State templates

Two Member State solutions illustrate the range of reliable statutory and judicial con-
structions.

% See https://www.lavorosi.it/fileadmin/user_upload/PRASSI_2020/garante-privacy-provvedimento-n-
-234-del-10-06-2021 .pdf



ALGORITHMIC SUBORDINATION AS A NOVEL CRITERION FOR DETERMINING EMPLOYEE STATUS...

Spain. Following a sequence of labour-court and Supreme Court rulings in disputes involving
riders, Spain enacted the Ley Rider.? It introduced a presumption of employment for delivery
work organised through platforms and inserted a general obligation in the Workers’ Statute
to inform worker representatives about the parameters, rules and instructions on which
algorithms or Al systems are based, where these affect working conditions or job retention. Spain’s
Supreme Court emphasised platform control over the essential conditions of the service and the
functional subordination of riders, strengthening the factual predicates for the presumption.*

Spain’s model couples the status presumption with representative-level transparency
duties covering algorithmic management. This pairing strengthens collective enforcement
and supports sectoral bargaining. It also provides a stable evidential baseline for status litiga-
tion by enabling representatives to obtain system-level information. Subsequent collective
agreements, such as those concluded in the delivery sector, have begun to institutionalise joint
monitoring of algorithm performance and fairness.

Italy. Italian law (Cavallini 2018; Eurofound 2018) moved along a different axis by extend-
ing the reach of labour protection to hetero-organised collaborations under Article 2 of
Legislative Decree 81/2015. The Corte di Cassazione in Foodora confirmed that riders,
although formally collaborators, fell within this provision because the platform organised
the time and place of work in practice. Italian courts have also addressed the discriminatory
effects of ranking algorithms, for example in the Bologna Tribunal decision concerning
Deliveroo’s “Frank” algorithm, which penalised lawful unavailability such as sickness or strike
(Purificato 2021). These lines of authority supply tools for recognising algorithmic subordina-
tion and for locating employer responsibility where control is exercised through digital means.

Italy’s example demonstrates that the law can extend labour protection without
relabelling every collaboration as employment relationship. Judicial control of ranking
systems and data-protection remedies complement labour norms. Together, they form
a workable compliance bundle: reduce discriminatory impacts, mandate human oversight,
and ensure that algorithm design reflects labour-law duties of fair working conditions.

4. A Structured Test for Algorithmic Subordination

4.1. Indicators

Algorithmic subordination raises asymmetries of information. Workers and courts
need intelligible access to the logics and data that drive task assignment, evaluation and
sanctions. The Directive’s disclosure, explanation and human-review requirements can
reduce these asymmetries and support proof of subordination or of genuine independence.

* Initially introduced by Royal Decree-law 9/2021 of May 2021, subsequently confirmed by Parliament
as Act 12/2021 of 28 September 2021; see: EU-OSHA 2022.
4 Tribunal Supremo, Pleno, Sentencia 805/2020 of 25 September 2020 (Glovo riders classified as employees;

platform-level organisational control).
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National experience confirms that data-protection enforcement can complement labour
rules. The Italian Data Protection Authority imposed sanctions on platform operators
for opaque and unfair algorithmic practices, requiring disclosure of scoring logics and
human oversight of automated decisions. These decisions align with the Directive’s insist-
ence on human review of significant decisions concerning access to work and account
suspension.

Courts and inspectors could use a structured indicator test that remains faithful to the
acquis and to Directive 2024/2831. Non-exhaustive indicators include:

1. Task allocation control: automated assignment, acceptance thresholds, penalties for
refusal, or slotting regimes that reduce real choice.

2. Price control: unilateral fare or pay setting, algorithmic caps or reductions, and variable
pricing outside the worker’s control.

3. Temporal and spatial control: expected presence in defined time windows or zones,
geofencing, or dynamic availability rules.

4. Performance surveillance and evaluation: ranking, scoring, customer rating systems
with material consequences for access to work or pay.

5. Sanctions and exclusion: automated warnings, downgrades, suspensions or deactivations,
subject to human confirmation only ex post.

6. Data asymmetry and opacity: lack of intelligible information on logic, inputs or error
rates, and denial of effective explanation or contestation.

The presence of several indicators, combined with weak evidence of entrepreneurial initiative
or multi-client leverage, should support a finding of subordination, subject to rebuttal by
showing real and practised independence, as envisaged in Yodel.

4.2. Employer Attribution

Where platform and client enterprise both materially determine conditions of work through
the system, national law should allow for joint or multiple employer findings, consistent
with the Directive’s aims. Factors include who designs or dictates the algorithmic rules, who
benefits from and can amend them, and who can grant remedies. Such an approach prevents
the externalisation of employer duties through contractual layering.

5. Objections and Limits

A first and frequently voiced objection maintains that algorithmic tools are, in principle,
technologically neutral and can enhance the autonomy of independent professionals. On
this view, software that optimises routing, prices tasks dynamically, or aggregates ratings is
not forced and may enlarge the choice set of professionals. This argument, while not without
force, conflates the tool-working with their effects in a concrete labour setting. The proper
legal analysis should focus on whether the design and deployment of the system constrain
practical autonomy in a manner functionally equivalent to managerial direction. Where
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task allocation, remuneration, and scheduling are determined by parameters that the indi-
vidual cannot negotiate or decline, and where deviation triggers adverse consequences such
as downgrading or deactivation, the digital program materialises subordination rather than
neutrality (Griesbach et al. 2019). The fact that some workers may derive benefits from such
organisation of work does not defeat classification where the overall rights and obligations
reveal dependence and subordination to another’s organisation. Nor does the presence of
occasional opt-outs or the theoretical possibility of homing, if in practice these options are
illusory or are penalised through the algorithmic regime. Neutrality at the level of code does
not translate into neutrality at the level of the employment relation, and it is the latter that
Union labour law is tasked to assess.

A second objection concerns the danger of over-inclusive reclassification, namely that
the recognition of algorithmic subordination will collapse the distinction between genuine
self-employment and employment, thereby chilling innovative business models and flexible
collaborations. The Directive’s rebuttable presumption does not mandate automatic reclas-
sification of legal relations; rather, it shifts the burden of proof in situations where it raises
doubts. The presumption operates in tandem with a structured indicator test that directs
courts and inspectors to assess, cumulatively, the intensity of algorithmic control over core
elements of the work process. Crucially, the Directive preserves space for platforms to rebut
by demonstrating real and practised independence, for example, by showing that the person
sets prices, builds a client base, decides on the sequencing of tasks without sanction, and bears
entrepreneurial risk in a meaningful way, as contemplated in Yodel.

A third objection targets employer attribution in layered and networked ecosystems. Platform
work often disperses functions among the platform entity, affiliated companies, and client
undertakings that receive the service. The concern is that, even if subordination is evidenced,
there may be indeterminacy as to which entity bears the employer’s duties. Here, Union labour
law’s substance-over-form methodology provides guidance. The decisive question is which actor
organises, directs and controls the performance of work, including by setting and enforcing
the algorithmic rules that structure access to tasks, remuneration and sanctions. National law
should therefore recognise that control can be shared and should allow for findings of joint
or multiple employer responsibility where more than one entity exercises decisive influence.
Such an approach prevents the externalisation of employer obligations through contractual
layering or the outsourcing of digital management to nominal intermediaries. It also ensures
that remedies are effective, in particular that workers can obtain disclosure, explanation and
human review from the entity or entities actually capable of altering the algorithmic parameters
that affect their working conditions.

Conclusions
Algorithmic management can instantiate subordination within the meaning of Union labour

law. Directive (EU) 2024/2831 consolidates that insight by coupling a status presumption with
algorithmic governance duties. Member States should implement the Directive in a manner that:
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1. Embeds algorithmic subordination as a relevant indicator in status assessments, while
preserving a meaningful space for genuine self-employment.

2. Equips courts and inspectors with access to evidence, including representative-level
disclosure of system parameters and rights to explanation and human review.

3. Clarifies employer attribution in platform ecosystems, including joint or multiple
employer findings where control is shared.

4. Leverages data-protection enforcement to address opacity and discriminatory impacts
of ranking and allocation, and to ensure human oversight of significant decisions.

Spain and Italy demonstrate that status presumptions, hetero-organisation provisions,
and algorithmic transparency can be combined to produce effective protection without
paralysing innovation. Algorithmic subordination serves as a principled addition to the acquis
for classifying work relations in atypical forms of employment, consistent with the Charter
and the Union’s social-market objectives.
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