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Abstract

This study aimed to investigate the legal credibility assessment of eyewitness testimonies in criminal proceedings, with particu-
lar attention to the criteria used by courts to assess eyewitness credibility and the factors that influence the number of criteria
in the assessment. It also investigated whether judicial credibility assessment is subject to bias. We conducted a case record
analysis of criminal cases (N = 381), wherein a total of 3210 eyewitnesses were interviewed at trial. The analysis revealed that
legal credibility assessment seems superficial — courts evoke a small number of criteria to justify their judgments and tend to
cite only a few despite individual differences in testimonies and eyewitnesses. The legal assessment of eyewitness credibility
is influenced by numerous procedural and individual (for the eyewitnesses) factors; our analysis showed that this is subject to

certain biases. The practical implications of these results are discussed along with avenues for future research.
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Introduction

Broadly defined, ‘credibility’ is a judgment con-
cerning the quality and veracity of evidence [1]. In
a forensic context, eyewitness credibility assessment
typically refers to the task of detecting deception [2, 3].
Most eyewitness credibility assessment tools or proce-
dures (e.g. the polygraph, statement validity analysis,
reality monitoring, or scientific content analysis) refer
to truthfulness as a key element of eyewitness credi-
bility [4, 5, 6, 7]. However, eyewitness credibility as-
sessments conducted by a court in legal proceedings
encompass wider problems than merely evaluating
whether a witness appears to be telling the truth. Ac-
cording to Bingham [8], legal credibility assessments

cover several issues. First, fact-finders (i.e. judges or
juries) decide whether an eyewitness is a truthful or
untruthful person. Second, they assess whether the
eyewitness, though generally truthful, may be lying
on a particular matter or, if generally untruthful, may
be telling the truth in that instance. Third, if the eye-
witness believes that they are telling the truth, is their
memory accurate? Finally, it is evaluated whether the
witnesses’ recall has been subsequently altered by any
of the numerous estimator or system factors that are
known to affect eyewitness accuracy. Both researchers
[e.g. 9, 8] and supreme courts in statutory and com-
mon law legal systems [e.g. 10, 11] define the tests or
criteria used to evaluate eyewitness testimony. In gen-
eral, two types of criteria are recognized by the courts:
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1) content criteria refer to aspects of the testimony it-
self (e.g. internal consistency of the testimony, exter-
nal consistency of the testimony in relation to what is
clearly shown by other evidence, logic, quantity of de-
tail, and correspondence with life experience); 2) per-
son criteria refer to the eyewitness who provides the
testimony (e.g. the manner in which the eyewitness is
testifying, including their confidence and motivation
to testify).

There is a substantial body of research on the influ-
ence of content and person criteria on credibility judg-
ments. For example, the consistency of eyewitness
testimony in the latest research seems to hold con-
siderable influence over whether a person is believed
[see reviews: 12, 13]. Both laypeople and trained pro-
fessionals (e.g. police detectives) have been shown
to expect recalled memories to be less accurate than
contemporaneously produced reports [14, 15]. Moreo-
ver, research shows that external coherence (with oth-
er evidence) and consistency with knowledge (which
seems to match the legal criterion of correspondence
with life experiences) are used by both laypeople and
police officers in real-life settings in detecting decep-
tion [e.g. 16, 17].

Some person criteria impact credibility assessment;
these include, for example, eyewitness confidence and
professional background. Confident eyewitnesses are
typically more believable than less confident ones [18,
19]. Little is known about whether lawyers address
psychological research when assessing eyewitness
credibility. Both academic lawyers and practitioners
seem to recognize the benefits arising from psycholog-
ical knowledge at each phase of legal proceedings [e.g.
20, 21]. Even the large body of research on fact-find-
ers’ knowledge of eyewitness psychology [e.g. 22,
23, 24] leaves multiple questions unanswered. For
example, how do factfinders evaluate the credibility
of eyewitness evidence in court? What tests or criteria
of credibility are used in practice? What is the actual
impact of credibility criteria on the decision-making
process?

The aim of this field research was to conduct an
analysis of the criteria known to be used by judg-
es while assessing eyewitness credibility. Therefore,
criminal case record analysis was conducted to answer
two research questions:

1. What factors influence the number of credibility
criteria employed by the courts?

2. In what circumstances do courts consider particu-
lar eyewitness testimonies to be credible or not?
Since no previous research concerning legal cred-

ibility criteria mentioned by the courts and credibil-

ity judgement bias via case record analysis has been

conducted to our knowledge, we refrained from for-
mulating directional hypotheses. However, we believe
that the number of credibility criteria evoked by the
courts in the final judgement may differ depending on
multiple factors related to the characteristics of the
fact-finder, the case or the eyewitness and the testimo-
ny. Additionally, we believe that several eyewitness
and testimony characteristics may result in certain bias
in the final result of credibility assessment. The choice
of the independent variables is based on current sci-
entific research on legal professionals’ beliefs towards
the reliability of different categories of eyewitnesses.
For example, legal professionals, including fact-find-
ers, often declare that children’s testimonies are less
reliable than those of adults [22]. Therefore, it is worth
further inquiry whether legal professionals hold cer-
tain beliefs toward eyewitnesses of different ages in
real-world settings and in the decision-making pro-
cess. We did not come across research on the believ-
ability of eyewitnesses depending on their role in the
event, though some studies suggest that the credibility
of victims of certain types of crimes (e.g. of a sexual
nature) is often questioned by legal professionals [e.g.
25]. On the other hand, police officers are often skep-
tical of a suspect’s alibi. So are prospective jurors who
evaluate alibi evidence at trial [26, 27]. Relatives who
serve as alibi witnesses are typically viewed as less
credible [28], making the issue of certain bias towards
eyewitnesses related to the defendant (or called by the
defendant on the witness stand) when assessing their
credibility interesting. Finally, psychology experts and
their testimonies can profoundly influence the jury de-
cision-making process [for a review, see 29] in a varie-
ty of ways, resulting in juror confusion, skepticism, or
heightened sensitivity [30]. Whether expert testimony
can influence legal professionals’ decision-making,
however, remains unknown and, thus, of particular in-
terest in the present study.

Materials and methods

Achieving the above-mentioned research goals
was possible through analyzing court records in crimi-
nal cases with a particular focus on written grounds for
final judgments. We first selected eight inferior courts
in Poland at random, from which we gathered cases
involving low-severity offenses (up to three years of
imprisonment), medium-severity offenses (three to
five years of imprisonment), and high-severity of-
fenses (over five years of imprisonment). In particu-
lar, we selected 12 specific offenses, four from each
level of severity (see Table 1). Each selected court
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Table 1

was provided with the list of offenses and was asked

Types of offenses investigated in the study according to to select 18 criminal cases for each level of severity,
their degree of severity

amounting to 54 in total.

Our analysis was based on a previously prepared

Degree of severity
of the offense

Type of offenses

questionnaire that consisted of three sections. The first

High-severity
offenses

sexual contact with a minor under 15

years of age

section included general information about the court
and the case; the second concerned eyewitness vari-

active bribery

ables; and the third concerned information about the

fraud

credibility assessment, namely its results and criteria
indicated by the courts in written grounds for judg-

robbery

ment. The criteria introduced in the questionnaire

Medium-severity
offenses

moderate injury

were selected from prior scientific research on factors

family member abuse

influencing credibility judgments (mentioned above),

enforcing debt payment

available Polish literature on eyewitness credibility

theft

criteria [31, 32], and the jurisprudence of the Polish
Supreme Court. Each criterion (except for two: the

Low-severity
offenses

light injury

lack of undermining premises and the eyewitness’ pro-

unlawful threat

fession) is understood as a continuum with a credible

violation of the bodily integrity of version on one end and a non-credible version on the

a police officer

other end of the continuum. For the list of credibility

insulting a police officer

criteria and their explanation, see Table 2.

Table 2

Content and person criteria defined in the research (non-credibility criteria in italics)

General criterion

Credible and non-credible
version of the criterion

Explanation of the criterion

Content criteria

Internal consistency of
testimony

Eyewitness testimony is consistent, consequent, constant either within a single
testimony (e.g. at trial) or within several testimonies of the same witness (e.g.

Internal during the investigation and at trial).
consistency Internal inconsistency of Eyewitness testimony is inconsistent, inconsequent, conflicting, contradictory,
testimony or containing discrepancies (within one of the testimonies from an eyewitness or
within several of their testimonies).
Logical testimony Eyewitness testimony is logical, understandable, comprehensible, clear, and
) makes sense.
Logic

Lack of logic in the
testimony

Eyewitness testimony is illogical, incomprehensible, makes no sense, and lacks
clarity.

External coherence

Coherence with other
evidence

Eyewitness testimony is coherent with other evidence presented in court (e.g. the
testimonies of other eyewitnesses, documents, and real evidence); corresponds
with other evidence.

Incoherence with other
evidence

Eyewitness testimony is inconsistent with other evidence, contradictory, or con-
flicting with other evidence presented in the case.

Number of details

Detailed testimony

Eyewitness testimony is detailed, exact, or precise; the amount of details provid-
ed by the eyewitness is accurate or adequate (given the influence of variety of
factors; e.g. the passage of time, dynamics of the event, stress experienced by the
eyewitness); the number of details (or lack thereof) is justifiable.

The use of the term ‘precise’ may be understood as the criterion of detailed tes-
timony, as well as material testimony; the final decision depends on the context
of the use of the expression.

Insufficient number of
details

Eyewitness testimony lacks detail, is general, vague, inaccurate, or imprecise.
The number of details is inadequate (e.g. too detailed) given the influence of
variety of factors (e.g. the passage of time, dynamics of the event, stress of the
eyewitness); the lack of details is unjustifiable.

The use of the term ‘imprecise’ may be understood as the criterion of an in-
sufficient number of details, as well as immaterial testimony; the final decision
depends on the context of the use of the expression.

Problems of Forensic Sciences 2024, vol. 140, 311-333



314

J. Kabzinska, M. Szafranska, M. Jastrzebska

Substantiality

Substantial testimony

Eyewitness testimony is concrete, substantial, tangible, or concentrated on the
merits of the case.

Insubstantial testimony

Eyewitness testimony is non-specific, insubstantial, or lacks concentration on
the merits of the case.

Life experience

Corresponding with life
experience

Eyewitness testimony is rational, coherent with life experiences, or coherent
with the rules of logic and rules of reasoning.

Not corresponding with life
experiences

Eyewitness testimony is irrational, contradictory with life experiences, or rules
of logic and rules of reasoning.

Objectivism in the

The eyewitness provides information that is unfavorable to themselves (or peo-

testimony ple familiar to them), admits to a justifiable lack of memory of the event, or their
Objectivism testimony is objective.
Lack of objectivism in the The eyewitness conceals information that is unfavorable to themselves (or peo-
testimony ple familiar to them) or the eyewitness makes themselves look good.
Contextual embedding Eyewitness testimony is embedded in place and time in the eyewitnesses’ daily
routine (contains information about the date and place of the event’s occurrence),
a personal context (contains information about interactions between people in-
c . volved in the incident, description of dialogues/conversations), and/or emotional
ontex

context (includes information about emotions experienced by the persons in-
volved in the incident).

Lack of contextual
embedding

Eyewitness testimony lacks embedding in the spatial, temporal, personal, or
emotional context.

Source of the

Direct account

Eyewitness testimony refers to events that they directly witnessed, were in-
volved in personally, and/or in which they took part in.

Indirect account

testimony Eyewitness testimony refers to events that they did not witness directly or have
knowledge about from sources other than personal involvement in the event; the
witness provides hearsay evidence.
Lack of No premises to undermine | The testimony was not discredited; no premises were found/presented that would
undermining the credibility of the discredit the eyewitness or their testimony.
premises testimony
Objective possibility to Eyewitness had an objective opportunity to observe the event.
make the observation
Visibility - — -
No objective possibility to | Eyewitness had no objective opportunity to observe the event.
make the observation
Other content credibility Any other content credibility criterion not listed above.
criterion
Other

Other content non-
credibility criterion

Any other content non-credibility criterion not listed above.

Person criteria

Unstructured/spontaneous
manner of testifying

Eyewitness testifies spontaneously, freely.

Spontaneity Structured (prepared Eyewitness testimony lacks spontaneity, the testimony gives the impression of
in advance) manner of being prepared in advance, or the eyewitness solely answers the questions asked
testifying and does not provide any additional information.

Confidence of the Eyewitness is confident, categorical.
eyewitness

Confidence

Lack of confidence in the
eyewitness

Eyewitness lacks confidence or makes the impression that their testimony is wa-
vering.

Motivation arising
from familiarity to
the defendant

Lack of relationship with
the defendant

Lack of relationship between the eyewitness and the defendant on any grounds:
personal, emotional, or professional, which is the evidence of their credibility.

Relationship with the
defendant

Presence of a personal, emotional, or professional relationship between the eye-
witness and the defendant that suggests the lack of the eyewitness’ credibility. If
the court recognizes the relationship but underlines that it has no impact on the
credibility of the eyewitness, the criterion is not fulfilled.
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Motivation arising
from interest in the
outcome

Lack of interest in the
outcome of the trial

Eyewitness is not interested in a particular outcome of the court case (either sen-
tencing or acquittal). If the court finds that an eyewitness has an interest in the
case (e.g. the eyewitness is a victim of the crime committed) but underlines that
it has no impact on the credibility of the eyewitness, the criterion is not fulfilled.

Interest in a particular
outcome of the trial

Eyewitness testifies in a manner that is supposed to lead to a particular outcome
of the case (e.g. in favor of the defendant or victim); the testimony is an exemplar
of a defense strategy appointed by the defendant.

Other credible motivation
to testify

Criterion refers to the general motivation to testify as well as to testify in a cer-
tain manner (provide a certain type of testimony); lack of reasons to testify false-
ly or untruthfully. The reasons behind the decision to reveal the crime/to testify/
to provide the court with a particular testimony are justifiable, understandable
(e.g. revealing that the crime was committed without any delay, being unfamiliar
to those other than the defendant parties involved in the case, no conflict between

Other types of the eyewitness and parties).
motivation - — . . .
Other non-credible Criterion refers to the general motivation to testify as well as to testify in a cer-
motivation to testify tain manner (provide a certain type of testimony). Reasons occur that suggest
that the eyewitness has testified falsely or untruthfully. The reasons behind the
decision to reveal the crime/to testify/to provide the court with particular testi-
mony are questionable or raise doubts (e.g. desire to conceal information unfa-
vorable to the eyewitness or their relatives).
P . Eyewitnesses’ profession Eyewitness professional speaks for the credibility of the eyewitness (e.g. a police
rofession
officer).
Other person credibility Any other person credibility criterion not listed above.
criterion
Other

Other person non-
credibility criterion

Any other person non-credibility criterion not listed above.

The final version of the questionnaire was used in
the pilot study (N = 28) conducted in the inferior court
in Krakoéw-Srodmiescie. The pilot study had two main
goals. The first goal was to prepare the instructions
on how to fulfill the questionnaire. The second goal
was to provide training for the three coders involved
in the procedure (i.e. the authors of the manuscript).
To guarantee the reliability of the coding process, in-
ter-rater agreement was analyzed for each independent
and dependent variable. Three coders separately coded
a sample of the case records from the pilot study so
that reliability estimates could be calculated. The cal-
culated kappa coefficients ranged from 0.84 to 1.00,
nearly perfect agreement. The court records (in the pi-
lot study and later on in the discussed research) were
available only after prior order in the court’s reading
rooms. Any copying of relevant materials was not al-
lowed due to the sensitive nature of the collected data.
Therefore, analysis in each court was conducted by
a single coder.

Sample

A total of 54 criminal case records were request-
ed from each court. Some of the cases included in the
sample were unavailable if, for example, they had
been requested by and sent to another court. Ultimate-
ly, it was possible to obtain a total of 381 criminal case
records from eight inferior courts located within the

area of four appellate courts. The sample consisted
of 125 low, 133 medium, and 123 high-severity cases
(see Table 3). In all 381 analyzed criminal cases, 3210
eyewitnesses (1340 female and 1870 male) were inter-
viewed. The mean age of the eyewitnesses was 40.07
(SD = 15.24). See Tables 3 and 4 for specific infor-
mation on the sample characteristics with relevance to
demographic and procedural variables.

Results

Overall information about eyewitness credibility
criteria indicated by the courts

Within the 381 analyzed criminal cases, the courts
interviewed a total of 3210 eyewitnesses during trial.
The mean number of eyewitnesses interviewed in each
case was 8.43 (SD = 6.15; Me =T7). In 20 criminal cas-
es the courts interviewed 20 or more eyewitnesses (in
one of those cases — high severity one — the court in-
terviewed 55 eyewitnesses). In the case of 509 eyewit-
nesses, the courts did not (or refused to) refer to eye-
witness credibility. The reasons why the court reached
such a decision differed in each case — in most cases,
the court argued that eyewitness testimony had no rel-
evance to the merits of the case (N = 260), that the
eyewitness did not have relevant information on the
facts of the case (N = 58), or the court did not address

Problems of Forensic Sciences 2024, vol. 140, 311-333
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Table 3

The number and percentage of analyzed criminal cases according to the severity of the offense, type of court’s final
Jjudgment, and severity of the sentence

Cases according to the severity of the | Cases according to the Cases according to the severity of the sentence
offense type of the final judgment
Low- Medium- | High- Overall | Convic- | Acquit- | Overall | Sentence less | Sentence Sentence Overall
severity | severity | severity tion tance severe than | identical to | more
offense offense | offense requested by | the request severe than
the public of the public | requested by
prosecution | prosecution | the public
prosecution
N |125 133 123 381 345 36 381 222 72 49 343 ¢
% 328 349 323 100.0 |90.6 9.4 100.0 |58.3 18.9 12.9 100.0

+ The severity of the sentence was established by comparing the request of the public prosecution (expressed on the final trial hearing
before the delivery of the final verdict) with the sentence in the final judgment.

i The overall number of cases according to the severity of the sentence is lower than in other instances due to the fact that in 38 cases,
the public prosecutor did not express their request on the expected sentence (e.g. they were not present during the final trial hearing
before the delivery of the final judgment).

Table 4
The number and percentage of eyewitnesses interviewed on trial in analyzed cases according to their procedural
characteristics

Degree of involvement in the Relationship with the defendant | Initiative to call Expert psychologist
event the witness present at the interview I
Victim Bystander | No data Unrelated | Related ¥ | No data Defendant | Other | Present Absent
available available
N | 573 2636 1 2651 549 10 300 2910 | 94 3116
% | 179 82.1 0.0 82.6 17.1 0.3 9.3 90.7 |29 97.1

+ Being related to the defendant was assessed on the basis of whether the eyewitness was entitled by the Polish CCP to refuse to testify
in the case of a particular defendant — i.e. when the eyewitness is the defendant’s spouse or life partner, parent (or grandparent, etc.),
child (or grandchild, etc.), sibling, parent-in-law, or brother (or sister)-in-law (spouses and in-laws are entitled to refuse to testify de-
spite the prior dissolution of marriage).

1 According to Polish CCP, if the court has doubts concerning the psychological state of the eyewitness, particularly their ability to
perceive events and recollect information concerning those events, it is permissible to interview the eyewitness in the presence of an
expert psychologist, and the eyewitness cannot object to such an interview. The psychologist is required to present the court with an

expert opinion concerning the matter as well as the psychological validity of the eyewitness’ testimony.

the issue of eyewitness credibility without providing
an explanation as to why (N = 90). Upon further anal-
ysis, only eyewitness testimonies where the court con-
ducted credibility assessments were subject to analysis
(N=2701).

The courts assessed most of the analyzed eyewit-
ness testimonies as credible (N = 2218). In 23 cases,
it was impossible to decode the credibility assessment
made by the court, even though the court provided
anumber of credibility criteria to justify it. In 460 eye-
witness testimonies, the courts assessed them as not
credible (or partially not credible, N = 348). Within the
sample of eyewitness testimonies assessed as partially
not credible, it was possible to distinguish the reasons

why the court reached such a decision. In 62 out of
348 cases, the court argued that the testimonies were
credible at one stage of the proceedings (e.g. at the
prosecutor investigation stage) and not credible at the
other (e.g. at trial). In an equal number of testimonies,
the courts assessed them as both credible (referring
to marginal information concerning the case) and not
credible (referring to essential aspects of the case).

To justify the reasoning behind the credibility as-
sessment of 2701 eyewitnesses’ testimonies, the courts
indicated a total of 7694 credibility criteria with the
mean number being 2.85 (SD = 1.79) per eyewitness
testimony. In 253 eyewitness testimonies, although the
courts assessed the credibility of the testimony, they

Problems of Forensic Sciences 2024, vol. 140, 311-333
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did not indicate any criteria. Of the 7694 credibility
criteria, the courts indicated 6350 content and 1344
person criteria. The mean number of content criteria
used in the 2448 testimonies assessed using this type
of criteria was 2.59 (SD = 1.35). Courts justifying their
credibility judgments most often referred to content
criteria. When assessing testimonies as credible, the
courts most often compared the criterion of testimo-
ny coherence with other types of evidence present-
ed in court (including other eyewitness testimonies;
N = 1742; 27.4%). Judges also numerously used the
criterion of internal consistency, either within one par-
ticular testimony or between numerous testimonies
from the same eyewitness (N = 1078; 17%), as well
as internal logic (N = 1089; 17.1%). These three cred-
ibility criteria made up 61.5% of all content criteria

Table 5

indicated by the courts in the analysis. Of all the con-
tent non-credibility criteria, the courts most often cit-
ed incoherence with other evidence presented in court
(N=275;4.3%), internal inconsistency (N = 124; 2%,
and lack of objectivism (N = 84; 1.3%; see Table 5).
Judges are far more reluctant to justify their cred-
ibility judgments using person criteria. Among the
1760 eyewitness testimonies out of 2701 included
in the analysis, not a single person criteria was em-
ployed. The mean number of person criteria among
the remaining 941 eyewitness testimonies that were
assessed using person criteria was 1.43 per testimony
(SD = 0.66). The courts most often drew on person
criteria when referring to the motivation of the testi-
fying eyewitness (see Table 6). Two particular criteria
referring to motivation were distinguished, namely

The number and the percentage of content criteria indicated by the court and the percentage of eyewitness testimo-
nies assessed by mentioning particular content criteria (non-credibility criteria in italics)

Content criteria indicated by the court
N % I‘;A of testimonies assessed
y criterion
. Internal consistency of testimony 1078 17.0 44.0
Internal consistency
Internal inconsistency of testimony 124 2.0 5.1
. Logical testimony 1089 17.1 44.5
Logic .
Lack of logic in the testimony 53 0.8 2.2
Coherence with other evidence 1742 27.4 71.2
External coherence
Incoherence with other evidence 274 43 11.2
Detailed testimony 361 5.7 14.7
Number of details
Insufficient number of details 51 0.8 2.1
Substantial testimony 395 6.2 16.1
Substantiality
Insubstantial testimony 20 0.3 0.8
Corresponding with life experience 58 0.9 2.4
Life experience
Not corresponding with life experience 25 0.4 1.0
L. Objectivism in the testimony 393 6.2 16.1
Objectivism
Lack of objectivism in the testimony 84 1.3 34
Contextual embedding 66 1.0 2.7
Context
Lack of contextual embedding 3 0.0 0.1
Direct account 112 1.8 4.6
Source of the testimony
Indirect account 51 0.8 2.1
Lack of undermining No premises to undermine the credibility of the 312 4.9 127
premises testimony ) ’
Objective possibility to make the observation 11 0.2 0.4
Visibility
No objective possibility to make the observation 27 0.4 1.1
Other content credibility criterion 14 0.2 0.6
Other
Other content non-credibility criterion 17 0.1 0.3
Overall 6350 100.0 -
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motivation arising from (un)familiarity with the de-
fendant and motivation arising from (a lack of) interest
in the case outcome. Any other motivational criterion
was coded as ‘other types of motivation’. The courts
most often referred to credible motivation arising from
the lack of a significant relationship to the defendant
(N =257; 19.1%), other credible types of motivation
to testify (N = 258; 19.2%), and credible motivation
arising from a disinterest in the outcome of the trial
(N =158; 11.8%). Out of all the non-credible person
criteria, the motivational ones were most frequently
drawn on by the courts (see Table 6).

Research question 1: Number of criteria evoked by
the courts

Whether the independent variables influence the
overall number of criteria (both content and person)
evoked by the courts was analyzed (see Table 7). In
the following analysis, non-parametric statistics were
applied for the following two reasons. First, all de-
pendent variables were measured on nominal scales.
Second, the one-sample Kolmogorov-Smirnov test
was used to test for normality on the dependent vari-
ables (D = .15, .15, .15, .49, .39, .44, and .52, respec-
tively, for dependent variables, N = 2701 each, and
p < .05 each). Therefore, instead of ANOVA analysis

Table 6

and t-student tests, Kruskal-Wallis and Mann-Whitney
U tests were applied. To control for the possibility of
making a Type I error, we used a Bonferroni adjust-
ment, setting the alpha level at 0.007 (i.e. 0.05 divided
by 7).

Differences were found in the mean number of cri-
teria evoked by the courts depending on the severity
of the offense committed by the defendant (H = 55.27,
p < .05). The follow-up Mann-Whitney U tests re-
vealed that courts indicated fewer criteria when as-
sessing the credibility of eyewitnesses in high-severity
offense cases than in medium (U = -6.98, p < .0001)
and low-severity offense cases (U = -5.94, p <.0001.
The difference between the number of criteria between
medium and low-severity offenses was statistically in-
significant These results suggest that the number of
criteria evoked by courts also depends on the severity
of the sentence (H = 10.32, p < .05). The follow-up
Mann-Whitney U tests revealed a statistically (lower)
significant difference between the number of criteria
evoked by the judges in less-severe judgements than
when the judgment was identical to the public prose-
cution’s request (U = -3.25, p <.001). The difference
between the number of criteria in more severe cases
that were also identical to the prosecutor’s judgment
requests was statistically insignificant, though it in-
dicated a statistical tendency for judges to use more

The number and the percentage of person credibility criteria indicated by the court and the percentage of eyewitness
testimonies assessed by mentioning particular person criteria (non-credibility criteria in italics)

Person criteria indicated as the
grounds for the assessment
N % % of testimonies
assessed by criterion
. Unstructured/spontaneous manner of testifying 96 7.1 10.2
Spontaneity -
Structured (prepared in advance) manner of testifying 5 0.4 0.5
Confidence of the eyewitness 114 8.5 12.1
Confidence
Lack of confidence in the eyewitness 3 0.2 0.3
Motivation arising from Lack of relationship with the defendant 257 19.1 27.3
familiarity with the
defendant Relationship with the defendant 123 9.2 13.1
Motivation arising from Disinterestedness in the outcome of the trial 158 11.8 16.8
interest in the outcome Interest in a particular outcome of the trial 121 9.0 12.9
L. Other credible motivations to testify 258 19.2 274
Other types of motivation -
Other non-credible motivations to testify 71 53 7.5
Profession Eyewitness’ profession (e.g., police officer) 97 7.2 10.3
Other person credibility criterion 17 1.3 1.8
Other
Other person non-credibility criterion 24 1.8 2.6
Overall 1344 100.0 -
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criteria when the judgment matched the prosecutor’s
request than when the judgment was more severe
(U= -1.86, p =.06). The difference between the num-
ber of evoked credibility criteria between less and
more severe judgments was statistically insignificant.

Moreover, statistically significant differences were
found concerning the number of credibility criteria
evoked by the courts and eyewitness characteristics.
Further analysis indicates a statistically significant
difference in the number of criteria depending on the
degree of an eyewitness’ involvement in the case (i.e.
a bystander or victim of the crime). A significant and
negative relationship between the age of an eyewitness
and the number of credibility criteria was revealed,
meaning that the older the eyewitness, the fewer credi-
bility criteria judges evoke. However, this result needs
to be interpreted with caution as the strength of the
relationship is weak. Further, statistically significant
differences were found in the number of eyewitness
credibility criteria evoked, depending on the eyewit-
ness’ relationship with the defendant, as well as whose
initiative it was to call the eyewitness.

Finally, the analysis suggests a statistically signif-
icant difference between the number of criteria drawn
on by courts depending on the final decision on eye-
witness’ credibility. Judges use more criteria when the

Table 7

testimony is recognized as not credible than when it is
recognized as credible.

Research question 2: Biases in credibility
assessment

As mentioned above, 82.82% of eyewitness testi-
monies (N = 2218) were found to be credible while
only 17.18% (N = 460) were assessed as not credible
(or partially not credible). In general, therefore, find-
ing eyewitness testimonies to be credible seems more
of a standard. However, the results indicate a particular
type of bias against eyewitness testimonies depending
on several independent variables (see Table 8). Some
results require further elucidation. A chi-square test re-
vealed a statistically significant difference in the num-
ber of eyewitness testimonies assessed as not credible
depending on the age of the witness (y* (2) = 7.76,
p < .05). The courts more often assessed the testimo-
nies of eyewitnesses under 15 and over 65 (child and
elderly witnesses) as not as credible as they did the
testimonies of adult eyewitnesses (15-64). However,
a more in-depth analysis suggests that the difference is
aresult of categorization — the mean age of eyewitness-
es whose testimonies were assessed as credible and not
credible was equal and, in both categories, was 39.5.

Mean number and standard deviation (in brackets) of criteria indicated by the courts and value of statistical tests

(Kruskal-Wallis in italics or Mann-Whitney U test)

Variables M (SD) H/U p*

Low severity 3.05 (1.96)

Severity of the offense Medium severity 3.00 (1.76) 55.27 .000
High severity 2.44 (1.58)
Less severe 2.78 (1.77)

Severity of the sentence Identical to 3.10(1.92) 10.32 .006
More severe 2.76 (1.69)
. . L. Bystander 2.64 (1.68)

Degree of involvement in the event (bystander vs. victim) — 399748,00 .000
Victim 3.67 (1.98)

Age of the eyewitness -0.1 % .000
. L. Related 2.81(1.8)

Relationship with the defendant 524727.50 .004
Unrelated 3.05 (1.69)
Defendant 2.36 (1.66)

Initiative to call the eyewitness 311852.00 .000
Other 2.89 (1.79)
. . L Credible 2.81 (1.80)

Final assessment of the eyewitness’ credibility - 571247.00 .000
Not credible 3.15 (1.64)

T Pearson’s rank correlation coefficient
* adjusted p value level .0071
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Table 8
Chi-square and p-value with Cramér s V for bias in credibility assessment depending on the measured independent
variables
% %
Variables ;)efsiiy:lvglilt; gssss,essed ?efsiiylflv(rlilt}l’l Zssss’essed Xz p* P
as credible as not credible
Degree of involvement Bystander 81.9 18.1
in the event Victim 86.3 13.7 385 01505
Age of the eyewitness Under 15 76.7 23.3
16-64 83.4 16.6 7.76 .021 | .05
Over 65 75.7 24.3
Relationship with the Related 58.5 41.5
defendant Unrelated 474 196 208.86 | .000 | .28
Initiative to call the Defendant 70.0 30.0
eyewitness Other 83.9 16.1 2694 ) 0001 .10
Expert psychologist Testimony psychologically 90.9 9.1
opinion on the credible
Erewines estmomy | [mory patolosely
credible

* A Bonferroni correction was used to adjust the a-levels for multiplicity for the tests conducted in Table 8. The a-level for a single

test was .01.

1 Including eyewitness testimonies assessed as partially not credible.

Discussion

This study’s investigation into eyewitnesses in-
terviewed at trials seems to confirm the widely-held
belief that eyewitness testimony plays a crucial part
in the majority of criminal cases and remains, despite
substantial development in the field of forensic sci-
ence, one of the most important pieces of evidence in
criminal trials. It remains puzzling that the courts in-
terview a significant number of eyewitnesses in each
criminal case but that the credibility assessment of
their testimonies in the written grounds of the verdict
seems superficial and far from comprehensive, to say
the least.

In almost one-tenth of the eyewitness testimonies
assessed by the courts in this research, no criteria
were indicated to support the credibility assessment.
The courts limited themselves to merely pointing out
whether they found the testimony credible or not.
The overall mean number of criteria evoked to assess
eyewitness testimonies was surprisingly low and the
courts seemed to refrain from indicating person cri-
teria in particular when referring to eyewitness cred-
ibility. Among its numerous judgments, however, the
Polish Supreme Court emphasizes the need to assess

eyewitness credibility by taking into consideration
both what is said and who is saying it. In their opinion,
separating those two aspects of evidence may lead the
court to grave errors in establishing the facts of the
case; in other words, only when the person as well as
the testimony are assessed can the evidence be said
to have been evaluated thoroughly [11, 33]. Moreo-
ver, lower courts are more likely to assess eyewitness
credibility accurately as they actually observe the eye-
witness at the stand rather than the upper courts, which
primarily base their decisions on written evidence of
the proceedings at the previous trial [34].

This mistrust toward person criteria in eyewitness
credibility assessments is not unique to Polish courts.
The shift in explaining the reliance on eyewitness ev-
idence from ‘the demeanor of the witness’ to other
more objective arguments was identified by Seniuk
[35] in reference to the Canadian administration of
justice. Seniuk [35] attributes such a shift to the sci-
entific data presented by forensic psychologists in the
discussion on credibility assessment. This explana-
tion, however, appears to be a bit too optimistic. The
courts may simply refrain from justifying their deci-
sions by using arguments that are generally thought of
as ‘elusive’. It is easy to pinpoint where a testimony is
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either incoherent with other evidence or is internally
inconsistent by simply quoting eyewitness testimony
or other evidence protocols. It is less ‘substantial’ to
argue over eyewitnesses’ spontaneity or confidence.
Even though it is true that ‘the judge is not given a di-
vine insight into the hearts and minds of witnesses ap-
pearing before him’ [35], complete disregard for per-
son criteria is, proverbially speaking, akin to throwing
the baby out with the bathwater. Since psychological
tools to assess eyewitness credibility (for example,
SVA) recognize the importance of eyewitnesses’ moti-
vations to testify, why would fact-finders refrain from
considering it in their assessments?

The choice of criteria in the majority of criminal
cases also supports the presented findings regarding
the superficiality of the assessments. Mentioned in
over 70% of the analyzed testimonies, coherence with
other evidence was the most frequently cited content
criterion. Both internal logic and internal consistency
were found in over 40% of eyewitness testimonies
each. Person criteria — the most frequently noted mo-
tivational criteria — were evoked in over 70% of the
analyzed eyewitness testimonies, which indicates that
the courts tend to only use a few criteria despite obvi-
ous individual differences in testimonies and testifying
eyewitnesses. There are two possible explanations for
this: first, the assessment is indeed superficial — the
courts do not give much thought to assessing the cred-
ibility of a particular eyewitness; second, it may be
that the credibility assessment performed by the court
at trial while interviewing the eyewitness — or before
it reaches the final verdict — is thorough and compre-
hensive, but the justification of that assessment ex-
pressed in the written grounds of the final judgment is
somewhat vague. It may be that the written grounds of
the final judgment — prepared a while after the court’s
hearing and/or verdict — do not reflect the actual deci-
sion-making process that occurred when the court as-
sessed evidence credibility. Written grounds for a final
judgment may merely be a declaration made by a court
upon the credibility assessment rather than any actual
reflection of the process itself. There may be several
reasons for this superficial post factum justification
of the assessment. First, it may result from routine.
Second, it may be a symptom of a confirmation bias
[36] opted by fact-finders. Finally, the superficiality
of the assessment may result from something even
more troubling, namely that judges rely on intuitive
judgments concerning eyewitness credibility and only
subsequently justify the assessment with well-recog-
nized content criteria. Either way, the superficiality of
declared credibility assessments results in grave dif-
ficulties for parties who decide to appeal the verdict.

An appeal is usually required if parties object to the
judgment and this may include doubts about the man-
ner in which particular evidence was evaluated. If, for
example, a party argues that the court believed an eye-
witness who was actually lying, they should be able to
point out flaws in the fact-finder’s reasoning behind
their credibility assessment. However, when the court
does not provide an in-depth explanation of how it
reached a particular credibility judgment, it is impos-
sible to verify the validity of a decision; this is true not
only for both parties but also for the upper court that
will process the appeal. In favor of the judicial assess-
ment of eyewitness credibility, it must be noted that
fact-finders predominantly use content criteria, which,
as psychological research indicates, are actual indica-
tors of eyewitness testimony accuracy. For example,
in our study, the internal consistency of an eyewitness’
testimony was the third most often-used criterion
when a testimony was evaluated as credible and the
second-most popular criterion (of all the content ones)
to justify a lack of credibility.

Our research shows that judicial credibility assess-
ments vary depending on both case and eyewitness
variables. Courts use significantly more criteria when
they assess a particular testimony as lacking in cred-
ibility. It seems, therefore, that courts perform more
in-depth analysis of eyewitness evidence if they do not
find it credible (or partially lacking credibility). This is
subsequently confirmed by the fact that the percentage
of eyewitness testimonies assessed as not credible —
wherein the courts did not use any criterion to justi-
fy their assessment — led to marginal decisions. The
assessment of an eyewitness’ testimony to be cred-
ible seems to be more of a standard, accounting for
over 80% of the analyzed testimonies. It may, there-
fore, be argued that, if the courts find credibility to be
the standard, they do not see the need to explain the
grounds for such a decision to the same extent as when
the credibility assessment leads to a contrary decision.
It may be that witnesses are, in general, presumed
credible. Most democratic states around the world re-
quire citizens to be called on as witnesses to stand,
testify, and, most importantly, to testify the truth; they
are held accountable otherwise. However, assessing
eyewitness’ testimony as credible, even though it may
be considered standard, does not allow courts to mere-
ly present a cursory explanation of the grounds of such
a decision.

The present study also suggests that courts differ
in their assessments depending on certain aspects of
the case, namely the severity of the offense and the fi-
nal sentence. For example, offense severity was found
to influence the use of criteria in criminal cases. An
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unexpected result was that in high-severity offense
cases (including sexual contact with a minor under
15 years of age, active bribery, fraud, and robbery),
the courts used significantly fewer criteria to address
the issue of eyewitness credibility than in medium and
low-severity offense cases. This result is troubling
since courts are expected to be extremely thorough
when dealing with high-severity offenses. However,
this pattern of results may follow the fact that, in high
severity offense cases, courts tend to rely on other types
of evidence (such as material evidence) to a greater
extent. It may be argued that at the investigative stage
of proceedings in high-severity offense cases, law en-
forcement and/or the prosecution may put more effort
into gathering, preserving, and finally producing ma-
terial evidence than in less severe offense cases. Per-
haps, courts tend to recognize eyewitness evidence as
less important than material evidence. However, if this
is true, it means that courts hereby disregard the le-
gally binding rules for the evaluation of evidence that
explicitly disallow any preferential treatment of one
type of evidence over another.

Of particular interest is the influence of eyewitness
characteristics on the judicial credibility assessment. It
was found that courts use more criteria when assess-
ing the testimonies of victims than bystanders. What is
more, victims (and their testimonies) were found to be
credible significantly more often than bystanders (and
their testimonies). Why do courts perform more in-
depth analysis to determine the credibility of victims’
testimonies? Why do victims generally seem more be-
lievable than bystanders?

Research on the relationship between eyewitness
involvement and testimony accuracy shows a mixed
pattern of results. ‘Involvement’ is defined in the lit-
erature as either being in close proximity to the per-
petrator or the state of being personally affected by
the event [37]. In the case of victims of a crime, both
aspects of involvement might be relevant. Pickel [37]
argues that more involved witnesses can have greater
recall of an event; the better they view the event or the
more they participate in it, the greater motivation they
have to bring the perpetrator to justice. However, it
can also be argued that more involved witnesses (par-
ticularly victims) experience higher amounts of stress,
which has a detrimental effect on memory [e.g. 38].

The results of our research concerning eyewitness’
age are somewhat comforting. It was found that the
older the eyewitness, the fewer criteria courts use to
justify their credibility. The relationship is weak; how-
ever, it may be argued that courts pay more attention to
the assessments of child testimonies. Young children
in particular tend to provide shorter reports than adults

and older children [39]; they may inaccurately report
a culprit’s weight, age, and height [40]; and are more
vulnerable to suggestion [41]. Perhaps factfinders find
that this aspect of children’s testimonies justifies the
need for more in-depth analysis. However, it is discon-
certing to note that courts do not similarly recognize
the need to conduct more in-depth analyzes of elderly
eyewitness testimonies. Eyewitness literature empha-
sizes the necessity to distinguish between elderly and
adult eyewitnesses due to potential deficits in cogni-
tive functioning [42]. However, the research interest
in elderly eyewitness testimony is more recent than in
children’s eyewitness testimony and has perhaps not
yet penetrated the legal system.

Two eyewitness characteristics seem to greatly
contribute to the credibility assessment process, name-
ly a relationship with the defendant and the initiative
to call the eyewitness. First, eyewitness testimonies
related to the defendant are significantly more often
assessed as not credible than those of unrelated eye-
witnesses. This worrying result suggests a certain bias
against eyewitnesses who are family members of the
defendant. Although a majority of related eyewitness-
es were assessed to be more credible than not credi-
ble (58% vs. 41%), the pattern is far from the mean
percentage of eyewitnesses (in general) assessed to be
credible or not (82% vs. 17%) in all analyzed criminal
cases. The courts are obliged to approach any piece
of evidence objectively without a prior stance — either
negative or positive — toward a particular type of eye-
witness. In this case, however, recognized bias might
influence the specifics of the assessment. As expect-
ed, courts indicate fewer criteria when assessing the
testimonies of related, rather than unrelated, eyewit-
nesses. It may be argued that given the above-men-
tioned bias against a defendant’s family members as
eyewitnesses, the courts do not recognize the necessity
of an in-depth analysis of such testimony. However,
a relationship with the defendant should prompt the
court to evaluate the testimony more thoroughly rather
than neglect it. Contrary to what was observed, such
testimonies require a great deal of attention and care-
ful justification for a credibility assessment, including
content and person aspects. A certain bias against eye-
witnesses being related to the defendant may be found
to be understandable but should certainly be avoided
by fact-finders.

A similar pattern of results was found concerning
which party called the particular eyewitness. Again,
more criteria were evoked by the courts to evaluate
the testimonies of eyewitnesses called by other parties
(e.g. the court ex officio, the public prosecutor) than
the defendant. Additionally, the number of testimonies
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in which the court used no criteria to justify the assess-
ment was greater when the eyewitness was called by
the defendant rather than other parties. These results
suggest that the assessment of defense eyewitnesses is
less thorough and comprehensive than others, which
clearly shows a certain bias against defense eyewit-
nesses; the percentage of defense eyewitnesses found
to not be credible (30%) is significantly greater than
that of those called by other parties (16%) and in gen-
eral (17%). Needless to say, courts should be neutral
and unprejudiced toward eyewitnesses; calling a wit-
ness is a defendant’s fundamental and constitutional
right in any democratic state. In calling an eyewitness,
a similar bias was found in reference to the eyewit-
ness’ familiarity with the defendant.

It remains unknown whether judges are aware of
the above-mentioned biases in their credibility de-
cisions. Judges, like any other decision-maker, are
susceptible to explicit or implicit biases [43]. Wheth-
er one approves of it or not, this is irrefutably an at-
tribute of the human condition. The vast majority of
research on bias in judicial decision-making concerns
bias against the defendant. Nevertheless, if bias can
influence one’s perception of a defendant’s guilt, it
can influence eyewitnesses’ perception and, there-
fore, indirectly the defendant’s guilt as well. Justice is
(supposed to be) blind; therefore the presence of any
implicit biases among judges — even if its impact on
actual cases is uncertain — should sound a cautionary
note for those involved in the criminal justice system.
It has to be kept in mind, however, that many of the
countermeasures that are known to diminish the influ-
ence of implicit bias are already present in the judicial
decision-making process — judges are well-educated,
trained, experienced at making important decisions,
vetted by appointment or election, explicitly direct-
ed to avoid bias, and are highly motivated to be fair.
They are also accountable for their decisions: they are
subject to appellate review, they make their decisions
publicly, many are subject to intense scrutiny when
re-election or re-appointment is approaching, and the
definition of their role imposes upon them a sense of
public responsibility [43]. Nevertheless, researchers
propose a variety of measures to directly or indirectly
avoid bias [43].

It is important to underline that although this re-
search provides some degree of insight into the de-
cision-making process of the eyewitness credibility
assessment of legal professionals, there is still much
to be done. The decision and grounds for a credibil-
ity assessment expressed in the written grounds of
the final judgment may or may not be an accurate re-
flection of an authentic decision-making process and

evoked credibility criteria may or may not be authen-
tic grounds for the credibility assessment. The pres-
ent research suggests that the actual decision may be
made upon other premises than those declared and that
the courts may reach the credibility assessment deci-
sion following entirely different premises or criteria
than those mentioned in the written grounds. There
is, therefore, a need for further research, both qualita-
tive (in-depth interviews with judges) and quantitative
(experimental research on the influence of particular
criteria).

Another interesting field of research that could not
be addressed in this study — though it was attempted
— is the issue of expert opinion and the psychologi-
cal evaluation of eyewitness evidence and their rela-
tionship to the legal credibility assessment. However,
the overall number of eyewitnesses interviewed in the
presence of an expert psychologist (who subsequently
submitted an opinion on the eyewitness’ psychological
reliability) was rather low (5.9% of all eyewitnesses).
All eyewitness testimonies assessed by psychologists
as not credible were analogically evaluated by the
court, and 91% of testimonies assessed as psycholog-
ically reliable were found credible by the court. The
relationship was strong; however, the requirement for
a chi-square test was not fully met. Therefore, future
research ought to concentrate on the relationship be-
tween expert and court evaluations of eyewitness evi-
dence, including the problem of expert opinion quality.

Finally, it seems particularly interesting to investi-
gate whether obtained results replicate in other juris-
dictions. Due to the fact that such court record analy-
ses are uncommon it remains an interesting avenue of
research if judges in other legal systems assess cred-
ibility in an analogous manner and undergo similar
biases. The Polish legal system represents an inquis-
itorial model (characteristic for European countries,
especially continental ones), in which the fact-finder
(judge or jury) takes an active part in determining the
facts of the case. Many countries represent an adver-
sarial legal system (e.g. UK, USA, Canada, Scandi-
navian countries) — a model where opposing parties
contend against each other to win a favourable judge-
ment [44]. In other words, the judge in an adversarial
legal system is more of an independent referee, in the
inquisitorial model — he or she takes the initiative in
leading the proceeding [44]. The differences between
the roles of fact-finders in those opposite systems may
influence the fact-finders’ knowledge, beliefs, experi-
ences and therefore, practice.

According to Seniuk [35], the law looks to com-
mon human abilities as the primary intellectual tools
that fact-finders ought to use to assess credibility. He
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goes so far as to remark that the law jealously guards
this human function and is wary of allowing expert
evidence that may supplant their role in determining
the truthfulness of a witness’ account of a crime. How-
ever, do we really desire that expert psychologists re-
place judges and juries? Perhaps, we must ask whether
the adequate education of fact-finders will suffice.
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OCENA WIARYGODNOSCI ZEZNAN NAOCZNYCH SWIADKOW
W POSTEPOWANIU KARNYM: JAK WIELE JEST PSYCHOLOGII

W OCENIE PRAWNEJ?

Wprowadzenie

Ocena ,,wiarygodno$ci” w kontekscie sgdowym to,
najogoélniej rzecz ujmujac, ocena jakosci dowodow [1].
Ocena wiarygodno$ci zeznan swiadkow jest czgsto utoz-
samiana z wykrywaniem nieszczerosci [2, 3]. Wigkszo$¢
narzedzi lub procedur wykorzystywanych do oceny ze-
znan $wiadkow (np. poligraf, statement validity analysis
— SVA, reality monitoring — RM czy scientific content
analysis — SCAN) uznaje (nie)szczeros¢ $wiadka za klu-
czowy element jego wiarygodnosci [4, 5, 6, 7]. Jednak
ocena wiarygodno$ci zeznan $wiadkéw dokonywana
przez organ procesowy obejmuje szerszy zakres niz tylko
oceng, czy $wiadek mowi prawdg. Bingham [8] wskazu-
je, ze prawna ocena wiarygodnosci zeznan obejmuje kil-
ka aspektow. Po pierwsze — sedziowie (lub cztonkowie
tawy przysiggltych w systemie anglosaskim) decyduja,
czy $wiadek jest osoba prawdoméwng badz nieprawdo-
mowng. Po drugie — niezaleznie od rezultatu tej oceny
decyduja, czy $wiadek w danej sytuacji méwi prawde lub
ktamie. Po trzecie — jesli §wiadek wierzy, ze mowi praw-
de, organ procesowy musi ustali¢, czy jego pamigC jest
doktadna, to znaczy: czy adekwatnie odzwierciedla prze-
bieg zdarzenia. Na koniec ocenia si¢, czy wspomnienie
o zdarzeniu moglo ulec zmianie na skutek wplywu ktore-
gokolwiek z licznych czynnikow oszacowania lub syste-
mowych, ktére mogg oddzialywaé na trwatos¢ i trafnosc
zeznan naocznych swiadkow.

Zarowno badacze [np. 9, 8], jak i sady — zaro6wno
w systemach prawnych opartych na prawie stanowio-
nym, jak i precedensowym [np. 10, 11] — definiuja te-
sty lub kryteria stosowane do oceny zeznan §wiadkow.
W ocenie zeznan organy procesowe uwzgledniaja dwa
rodzaje kryteriow wiarygodnosci: 1) kryteria przedmio-
towe, odnoszace si¢ do tresci samego zeznania (np. we-
wnetrzna spojnos¢ zeznania, zewngtrzna spojnos¢ zezna-
nia z innymi dowodami przeprowadzonymi w sprawie,
logika zeznan, liczba szczegotdw oraz zgodno$é tresci
zeznan z do$wiadczeniem zyciowym) oraz 2) kryteria
podmiotowe, dotyczace osoby $wiadka sktadajacego ze-
znania (np. sposob, w jaki §wiadek zeznaje, w tym jego
pewnos¢ siebie i motywacja do sktadania zeznan, wyko-
nywany przez $wiadka zawod, np. zwigzany z wymiarem
sprawiedliwosci).

W literaturze nie brakuje badan dotyczacych wply-
wu kryteriow przedmiotowych i1 podmiotowych na
ocen¢ wiarygodnosci zeznan $wiadkoéw. Na przyklad
wydaje si¢, ze spojnos¢ zeznan (np. migdzy kolejnymi

zeznaniami tego samego $wiadka na r6znych etapach po-

stgpowania) ma znaczacy wplyw na to, czy zostang one

uznane za wiarygodne [zob. 12, 13]. Zaréwno laicy, jak

i profesjonalisci (np. policjanci) wyrazaja przekonanie,

Ze zeznania spojne na przestrzeni kolejnych przestuchan

sa bardziej wiarygodne niz zeznania, ktére w kolejnych

przestuchaniach zawieraja dodatkowe informacje nie-
wskazane wczesniej [ 14, 15]. Badania pokazuja rowniez,
ze inne kryteria przedmiotowe — takie jak zewnetrzna
spojnos¢ (z innymi dowodami zgromadzonymi w spra-
wie) oraz zgodno$¢ zeznan z wiedza og6lng (co, jak si¢
wydaje, odpowiada prawnemu kryterium zgodnosci z do-
$wiadczeniem zyciowym) sa stosowane zarOwno przez
laikow, jak i funkcjonariuszy policji w rzeczywistych sy-

tuacjach w celu wykrywania ktamstwa [np. 16, 17].
Podobnie — wydaje si¢, ze niektore kryteria podmio-

towe wplywaja na ocen¢ wiarygodno$ci zeznan $wiad-
kéw — na przyktad pewnos$é siebie §wiadka podczas skta-
dania zeznania oraz jego zawéd (np. policjant). Swiad-
kowie pewni siebie sg zazwyczaj uznawani za bardziej
wiarygodnych niz ci, ktoérzy sprawiaja wrazenie mniej
pewnych siebie [18, 19]. Niewiele wiadomo jednak na
temat tego, czy zawodowi uczestnicy postgpowania pro-
cesowego (s¢dziowie lub prokuratorzy) odwotuja sie¢ do
wynikow badan psychologicznych w ocenie wiarygod-
nosci zeznan swiadkow. Wydaje si¢, ze zarowno praw-
nicy akademiccy, jak i praktycy dostrzegaja korzysci
wynikajace z korzystania z wiedzy psychologicznej na
kazdym etapie postgpowania [np. 20, 21]. Jednak nawet
stosunkowo liczne badania dotyczace wiedzy sedziow
z zakresu psychologii zeznan $wiadkow [np. 22, 23, 24]
pozostawiajg wiele pytan bez odpowiedzi. Jak s¢dziowie
oceniajg wiarygodnos¢ zeznan $wiadkow w postepowa-
niu sadowym? Jakie kryteria tej wiarygodnosci sg stoso-
wane w praktyce? Jaki jest rzeczywisty wptyw kryteriow
wiarygodnos$ci zeznan (przedmiotowych i1 podmioto-
wych) na ich proces decyzyjny?

Celem niniejszych badan byla analiza kryteriow sto-
sowanych przez sedzidow w ocenie wiarygodnosci ze-
znan §wiadkow. W tym celu przeprowadzono analizg akt
spraw karnych, aby znalez¢ odpowiedzi na dwa pytania
badawecze:

1. Jakie czynniki wptywaja na liczbe kryteriow wiary-
godnosci zeznan przywotywanych przez sady w pi-
semnych uzasadnieniach wyrokow?

2. W jakich okoliczno$ciach sady uznaja zeznania $wiad-
kow za wiarygodne lub niewiarygodne?
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Jako ze — wedlug wiedzy autorow niniejszej pracy —
nie przeprowadzono dotychczas badan dotyczacych kry-
teriow oceny wiarygodnosci stosowanych przez sady na
podstawie analizy akt spraw karnych, powstrzymali si¢
oni od formutowania hipotez kierunkowych. Jednakze
uwazaja, ze liczba kryteriow wiarygodnosci przywoty-
wanych przez sady w pisemnym uzasadnieniu wyroku
moze rézni¢ si¢ w zaleznosci od wielu czynnikow zwig-
zanych z charakterystyka sprawy, a takze cechami same-
go $wiadka i jego zeznan. Dodatkowo autorzy zaktadaja,
ze pewne cechy Swiadka oraz jego zeznania moga powo-
dowac¢ okreslone uprzedzenia w ocenie wiarygodnosci.

Wybor zmiennych niezaleznych oparto na aktualnych
badaniach naukowych dotyczacych przekonan prawni-
kéw na temat wiarygodnosci réznych kategorii $wiad-
kow. Na przyktad zawodowi uczestnicy postgpowania
karnego czgsto deklaruja, Zze zeznania dzieci s3 mniej
wiarygodne niz zeznania osob dorostych [22]. Dlatego
warto zbadaé, czy s¢dziowie majg okreslone przeko-
nania dotyczace $wiadkdw w réznym wieku wyrazone
w ocenie wiarygodnosci ich zeznan. Autorzy nie natrafili
na badania dotyczace wiarygodnosci zeznan §wiadkow
w zalezno$ci od ich roli w zdarzeniu ($wiadek postronny
vs. pokrzywdzony), cho¢ niektore badania sugeruja, ze
wiarygodno$¢ ofiar okre§lonych typow przestgpstw (np.
o charakterze seksualnym) jest czgsto kwestionowana
przez zawodowych uczestnikow postgpowania karnego
[np. 25]. Z kolei funkcjonariusze policji czesto podcho-
dza sceptycznie do alibi podejrzanych. Podobne posta-
wy wykazuja cztonkowie fawy przysiggltych w systemie
anglosaskim, ktérzy oceniajg zeznania stanowigce alibi
oskarzonego podczas procesu [26, 27]. Krewni, ktorzy
dostarczajg alibi, s3 zazwyczaj uznawani za mato wiary-
godnych [28], co sprawia, ze kwestia stronniczo$ci wo-
bec $wiadkdéw zwigzanych z oskarzonym (lub powota-
nych przez oskarzonego) przy ocenie ich wiarygodnosci
wydaje si¢ warta eksploracji. Wreszcie — opinie biegtych
psychologéw moga znaczaco wptywac na proces decy-
zyjny cztonkéw tawy przysieglych [zob. przeglad: 29]
na roézne sposoby, wywolujac niejasnosci, sceptycyzm
lub wzmozong wrazliwos¢ na informacje przekazywane
przez biegtych [30]. Jednak wptyw opinii biegtych na de-
cyzje zawodowych uczestnikow postgpowania pozostaje
nieznany, dlatego w niniejszym badaniu stanowi przed-
miot szczegdlnego zainteresowania.

Materialy i metoda

Dla osiagnigcia wyzej wskazanych celow badaw-
czych przeprowadzono analiz¢ akt sadowych ze szcze-
g6lnym uwzglednieniem pisemnych uzasadnien wyro-
kow w prawomocnie zakonczonych sprawach karnych.
W pierwszej kolejnosci losowo wybrano osiem sadow
rejonowych w Polsce, z ktdrych pozyskano akta spraw

dotyczacych przestepstw zdefiniowanych jako przestep-
stwa: o niskim stopniu szkodliwo$ci (zagrozone kara
do trzech lat pozbawienia wolnosci), srednim stopniu
szkodliwosci (zagrozone kara od trzech do pigciu lat
pozbawienia wolno$ci) oraz wysokim stopniu szkodli-
wosci (zagrozone kara powyzej pigciu lat pozbawienia
wolnosci). Wybrano 12 konkretnych przestepstw, po
cztery z kazdego poziomu szkodliwos$ci (patrz Tabela 1).
W kazdym z wylosowanych sadéw rejonowych przed-
stawiono list¢ przestgpstw i poproszono o wytypowa-
nie oraz dostarczenie akt sadowych 18 spraw karnych
dla kazdego poziomu szkodliwosci (tacznie 54 sprawy
w kazdym z sadow).

Analiza opierata si¢ na wczesniej przygotowanym
kwestionariuszu, ktéry sktadat si¢ z trzech sekcji. Pierw-
sza sekcja zawierata ogdlne informacje na temat sadu
i sprawy, druga dotyczyla zmiennych zwiazanych ze
swiadkami, a trzecia odnosita si¢ do informacji o oce-
nie wiarygodnos$ci, mianowicie jej wynikow i kryteriow
wskazanych przez sady w pisemnych uzasadnieniach
wyroku. Kryteria wprowadzone w kwestionariuszu zo-
staty wybrane na podstawie wczesniejszych badan do-
tyczacych czynnikéw wplywajacych na oceny wiary-
godnosci (wspomnianych powyzej), dostepnej polskiej
literatury na temat kryteriow wiarygodnosci §wiadkow
[31, 32] oraz orzecznictwa polskiego Sadu Najwyzszego.
Kazde kryterium (z wyjatkiem dwoch: braku przestanek
podwazajacych wiarygodnos$¢ oraz zawodu §wiadka) jest
rozumiane jako kontinuum od wiarygodnosci po jej brak
(np. wewnetrzna spojnos¢ vs. brak wewnetrznej spdjno-
$ci). Lista kryteriow wiarygodnosci oraz ich definicje
znajduja si¢ w tabeli 2.

Ostateczna wersja kwestionariusza zostata poddana
weryfikacji w badaniu pilotazowym (N = 28) przeprowa-
dzonym w sadzie rejonowym w Krakowie-Srodmiesciu.
Badanie pilotazowe miato dwa gltowne cele. Pierwszym
bylo przygotowanie instrukcji dotyczacych wypetniania
kwestionariusza, drugim — przeszkolenie trzech osob
odpowiedzialnych za kodowanie danych (tj. autorow
niniejszego artykutu). Aby zagwarantowa¢ rzetelnos¢
procesu kodowania, przeprowadzono analiz¢ zgodnosci
ocen mi¢dzy osobami kodujacymi. Kazda z osdb nieza-
leznie kodowata akta spraw z badania pilotazowego. Ob-
liczone wspotczynniki kappa miescity si¢ w zakresie od
0,84 do 1,00, co wskazuje na niemal doskonatg zgodno$¢
miedzy oceniajacymi. Akta sadowe (zaréwno w badaniu
pilotazowym, jak i w badaniu wlasciwym) byty dostepne
wylacznie po wezedniejszym zamowieniu w czytelniach
sadowych. Ze wzgledu na wrazliwo$¢ zebranych danych
kopiowanie odpowiednich materiatow nie byto dozwo-
lone. W zwiazku z tym analiza w kazdym sadzie byla
przeprowadzana przez jedng osobe¢ oceniajaca.
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Préba

Z kazdego sadu zamdéwiono tacznie 54 akta spraw
karnych. Niektore z uwzglgednionych w probie spraw
nie byly dostepne, jesli np. zostaty wczesniej zamowio-
ne przez inny sad. Ostatecznie uzyskano tacznie 381 akt
spraw karnych z o$miu sadow rejonowych, znajdujacych
si¢ w obszarze czterech sagdow apelacyjnych. Proba obej-
mowata 125 spraw o niskim stopniu szkodliwos$ci, 133
sprawy o $rednim stopniu szkodliwosci oraz 123 sprawy
o wysokim stopniu szkodliwosci (patrz Tabela 3). We
wszystkich 381 analizowanych sprawach karnych prze-
stuchano 3210 $wiadkow (1340 kobiet i 1870 mezczyzn).
Sredni wiek $wiadkow wynosit 40,07 lat (SD = 15,24).
Szczegotowe informacje na temat cech proby w odnie-
sieniu do zmiennych demograficznych i proceduralnych
znajduja si¢ w tabelach 3 i 4.

Wyniki

Wyniki ogélne w odniesieniu do kryteriow
wiarygodnosci $wiadkow wskazanych przez sady

W ramach 381 analizowanych spraw karnych prze-
stuchano tacznie 3210 $wiadkdéw naocznych w trakcie
procesu. Srednia liczba przestuchanych $wiadkow na
sprawe wyniosta 8,43 (SD = 6,15; Me = 7). W 20 spra-
wach karnych przestuchano 20 lub wigcej $wiadkow
(w jednej z tych spraw — o wysokim stopniu szkodliwo-
$ci — sad przestuchat 55 swiadkow!). W przypadku 509
swiadkéw sady nie dokonaty oceny ich wiarygodnosci.
Powody, dla ktérych sad podjat taka decyzje, roznity sig¢
— w wigkszos$ci przypadkdéw sad argumentowal, ze ze-
znania $wiadka nie mialy znaczenia dla meritum sprawy
(N = 260), swiadek nie posiadat istotnych informacji na
temat okolicznos$ci faktycznych sprawy (N = 58) lub sad
nie podawatl wyjasnienia dla odmowy oceny wiarygod-
nosci zeznania (N = 90). W kolejnych etapach analizy
uwzglednione zostaly jedynie te zeznania $wiadkdow,
w ktorych sad dokonat oceny wiarygodnosci (N =2701).

Sady ocenity wigkszos¢ analizowanych zeznan jako
wiarygodne (N =2218). W 23 przypadkach nie udato si¢
ustali¢ ostatecznej oceny dokonanej przez sad, mimo ze
przedstawit on liczne kryteria wiarygodnosci, aby ja uza-
sadni¢. W 460 zeznaniach $wiadkow sady ocenily je jako
niewiarygodne (lub czgsciowo niewiarygodne, N = 48).
Wisrdd zeznan ocenionych jako czesciowo niewiarygod-
ne mozliwe byto wskazanie powodow, dla ktérych sad
podjat taka decyzje. W 62 z 348 przypadkow sad argu-
mentowat, ze zeznania byly wiarygodne na jednym etapie
postepowania (np. na etapie $ledztwa prokuratorskiego),
a niewiarygodne na innym (np. podczas procesu). W ta-
kiej samej liczbie zeznan sady ocenity je zarowno jako
wiarygodne (w odniesieniu do marginalnych informacji

dotyczacych sprawy), jak i niewiarygodne (w odniesie-
niu do istotnych aspektéw sprawy).

Aby uzasadni¢ ocen¢ wiarygodnosci 2701 zeznan
swiadkoéw, sady wskazaly tacznie 7694 kryteria wia-
rygodnosci, przy czym S$rednia liczba wynosita 2,85
(SD = 1,79) na jedno zeznanie. W 253 zeznaniach, mimo
ze sady ocenity wiarygodno$¢, nie wskazaty zadnych
kryteriow. Sposrod 7694 kryteriow wiarygodnosci sady
wskazaly 6350 kryteriow przedmiotowych oraz 1344
podmiotowe. Srednia liczba kryteridw tresciowych
zastosowanych w 2448 zeznaniach, w ktorych uzyto tego
typu kryteriow, wynosita 2,59 (SD = 1,35). Oceniajac
zeznania jako wiarygodne, sady najczesciej przywoty-
waty kryterium spdjnosci zeznania z innymi dowodami
przedstawionymi w sadzie (w tym z innymi zeznaniami
swiadkoéw; N = 1742; 27,4%). Sedziowie rowniez czgsto
odwotywali si¢ do kryterium spdjnosci wewnetrznej za-
réwno w obrebie jednego zeznania, jak i pomi¢dzy wie-
loma zeznaniami tego samego $wiadka (N = 1078; 17%),
a takze logiki wewngtrznej zeznania (N = 1089; 17,1%).
Te trzy kryteria wiarygodnosci stanowity 61,5% wszyst-
kich kryteriow tresciowych wskazanych przez sady w ni-
niejszej analizie. Spos$rod wszystkich kryteriow trescio-
wych przywotanych dla uzasadnienia braku wiarygodno-
$ci zeznania sady najczesciej wskazywaty brak spojnosci
z innymi dowodami przedstawionymi w sadzie (N =275;
4,3%), brak spojnosci wewnetrznej (N = 124; 2%) oraz
brak obiektywizmu (N = 84; 1,3%; patrz Tabela 5).

Sedziowie znacznie rzadziej uzasadniajg swoje oceny
wiarygodnos$ci zeznan, odwotujac si¢ do kryteriow pod-
miotowych. W przypadku 1760 zeznan z 2701 uwzgled-
nionych w analizie nie zastosowano zadnego kryterium
podmiotowego. Srednia liczba kryteriow podmiotowych
w pozostalych 941 zeznaniach ocenianych przy uzyciu
tych kryteriow wynosita 1,43 na zeznanie (SD = 0,66).
Sady najczesciej odwolywaly sie do kryteriow zwiaza-
nych z motywacja swiadka (patrz Tabela 6). Wyr6zniono
dwa kryteria odnoszace si¢ do motywacji, mianowicie
motywacja wynikajaca z powigzania z oskarzonym (lub
jego braku) oraz motywacja wynikajaca z (braku) zain-
teresowania wynikiem sprawy. Kazde inne kryterium
o charakterze motywacyjnym byto kodowane jako ,,inne
rodzaje motywacji”. Sady najcz¢éciej odwotywaly sie do
wiarygodnej motywacji wynikajacej z braku powigza-
nia/relacji $wiadka z oskarzonym (N = 257; 19,1%), in-
nych wiarygodnych rodzajéw motywacji do zeznawania
(N = 258; 19,2%) oraz wiarygodnej motywacji wynika-
jacej z braku zainteresowania ostatecznym wynikiem po-
stepowania (N = 158; 11,8%). Sposrod wszystkich pod-
miotowych kryteriow braku wiarygodnos$ci, to rowniez
kryteria motywacyjne byly najczgsciej przywotywane
przez sady (patrz Tabela 6).
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Pytanie badawcze 1: Liczba kryteriow przywolanych
przez sady

Analizie poddano zagadnienie, czy zmienne niezalez-
ne wplywaja na ogo6lna liczbe kryteridw (zaréwno przed-
miotowych, jak i podmiotowych) przywotanych przez
sady (patrz Tabela 7). W analizie zastosowano statysty-
ki nieparametryczne z dwoch powoddéw. Po pierwsze
— wszystkie zmienne zalezne byly mierzone na skalach
nominalnych. Po drugie — test Kotmogorowa-Smirnowa
dla jednej proby zastosowano do sprawdzenia normalno-
$ci zmiennych zaleznych (D = .15, .15, .15, .49, .39, .44
1.52), odpowiednio dla zmiennych zaleznych, N = 2701
kazda, p < .05 kazda). W zwigzku z powyzszym zamiast
analizy ANOVA 1 testow t-studenta zastosowano testy
Kruskala-Wallisa i U Manna-Whitneya. Aby kontrolo-
wac¢ mozliwo$¢ popetnienia btedu typu I, zastosowano
korekte Bonferroniego, ustawiajac poziom alfa na 0,007
(tj. 0,05 podzielone przez 7).

Stwierdzono istotne statystycznie rdznice w $redniej
liczbie kryteriow przywolanych przez sady w zalezno-
Sci od stopnia szkodliwosci przestgpstwa popelnionego
przez oskarzonego (H = 55,27, p < .05). Testy U Man-
na-Whitneya ujawnily, ze sady wskazywaly mniej kry-
teridw podczas oceny wiarygodnosci $wiadkow w spra-
wach o wysokim anizeli $rednim stopniu szkodliwosci
(U =-6,98, p < .0001) i niskim stopniu szkodliwo$ci
(U=-5,94, p <.0001). Réznica w liczbie kryteriéw mig-
dzy sprawami o $rednim i niskim stopniu powagi byta
statystycznie nieistotna.

Wyniki sugeruja ponadto, ze liczba kryteriow przy-
wolanych przez sady zalezy rowniez od surowosci wy-
roku (H = 10,32, p < .05). Testy U Manna-Whitneya
ujawnily statystycznie istotng roznicg migdzy liczba kry-
teridéw przywotanych przez s¢dzidow w tych przypadkach,
w ktorych wyrok byt tagodniejszy od wniosku prokura-
tora niz wtedy, gdy wyrok byt z nim zgodny (U = -3,25,
p <.001). Réznica migdzy liczbg przywolywanych kry-
teriow w sprawach, w ktorych zapadt wyrok surowszy,
niz wnioskowat o to prokurator, a w sprawach, w kto-
rych byl on zgodny ze stanowiskiem prokuratora, byta
statystycznie nieistotna, cho¢ wskazywata na statystycz-
ng tendencje do stosowania wigkszej liczby kryteriow
w tym drugim przypadku (U = -1,86, p = .06). Roznica
miedzy liczba przywotanych kryteriow wiarygodnosci
migdzy wyrokami mniej a bardziej surowymi od wnio-
sku prokuratora byla statystycznie nieistotna.

Ponadto stwierdzono istotne statystycznie roznice
dotyczace liczby przywotanych przez sady kryteriow
wiarygodno$ci w zalezno$ci od wybranych charaktery-
styk $swiadkéw. Analiza wskazuje na istotng statystycz-
nie roznice w liczbie kryteriow w zaleznosci od stopnia
zaangazowania §wiadka w sprawe (tj. $wiadek postron-
ny lub pokrzywdzony przestgpstwem). Stwierdzono
istotng negatywng zalezno$¢ miedzy wiekiem $wiadka

a liczba kryteriow wiarygodnosci, co oznacza, ze im star-
szy $wiadek, tym mniej kryteriow wiarygodnos$ci przy-
wotuja sady w uzasadnieniach. Jednak wynik ten nalezy
interpretowac ostroznie, poniewaz sila tej zaleznosci jest
staba. Dalsze istotne statystycznie rdznice stwierdzono
w liczbie kryteriow wiarygodnosci swiadkow w zalezno-
$ci od relacji $wiadka z oskarzonym oraz od tego, z czy-
jej inicjatywy wezwano $§wiadka (Tabela 7).

Wreszcie — analiza sugeruje istotng statystycznie
roéznice w liczbie kryteriow przywotanych przez sady
w zaleznos$ci od ostatecznej decyzji dotyczacej wiary-
godnos$ci swiadka. Sedziowie stosujg wigcej kryteriow,
gdy zeznanie zostaje uznane za niewiarygodne, niz gdy
zostaje uznane za wiarygodne.

Pytanie badawcze 2: Stronniczo$¢ w ocenie
wiarygodnosci

Jak wspomniano powyzej, 82,82% zeznan §wiadkow
naocznych (N = 2218) uznano za wiarygodne, podczas
gdy tylko 17,18% (N = 460) za niewiarygodne (lub cze-
Sciowo niewiarygodne). Ogolnie rzecz biorgc, wydaje
si¢, ze uznanie zeznan $wiadkéw za wiarygodne jest
zatem standardem. Jednak wyniki wskazuja na pewien
rodzaj stronniczosci wobec zeznan $§wiadkow w zalez-
nosci od kilku zmiennych niezaleznych (patrz Tabela 8).
Niektoére zaleznosci stwierdzone w tabeli 8 wymagaja
jednak komentarza. Test chi-kwadrat ujawnit statystycz-
nie istotng réznice w liczbie zeznan $wiadkoéw ocenio-
nych jako niewiarygodne w zaleznosci od wieku $wiadka
(X2 (2) =17,76, p < .05). Sady czesciej ocenialy zeznania
swiadkéw ponizej 15. roku zycia oraz powyzej 65. roku
zycia (dzieci i starszych $wiadkéw) jako mniej wiary-
godne niz zeznania dorostych $wiadkow (15-64). Bar-
dziej szczegodtowa analiza sugeruje jednak, ze roznica ta
wynika z kategoryzacji — §redni wiek §wiadkow, ktorych
zeznania oceniono jako wiarygodne i niewiarygodne, byt
rowny 1 w obu kategoriach wynosit 39,5 roku.

Dyskusja

Wydaje sig, ze niniejsza analiza dotyczaca oceny wia-
rygodnosci §wiadkow przestuchiwanych na rozprawach
potwierdza powszechnie przyjete przekonanie, ze zezna-
nia $wiadkow odgrywaja kluczowa rolg w wigkszosci
spraw karnych i pozostajg, pomimo znaczacego postepu
w dziedzinie nauk sagdowych, jednym z najwazniejszych
dowodoéw w postgpowaniu karnym. Zastanawiajace jest,
ze sady przestuchujg znaczng liczbe §wiadkow w kaz-
dej sprawie karnej, ale ocena wiarygodnosci ich zeznan
w pisemnym uzasadnieniu wyroku wydaje si¢ na ogo6t
powierzchowna i daleka od wyczerpujacej.

W prawie jednej dziesiatej poddanych niniejszej ana-
lizie ocen $wiadkéw nie wskazano zadnych kryteriow,
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ktére miatyby uzasadnia¢ dokonana oceng wiarygodnosci.
Sady ograniczaly si¢ jedynie do stwierdzenia, czy uznajg
zeznanie za wiarygodne czy nie. Ogolna srednia liczba
kryteriow stosowanych do oceny zeznan $swiadkéw byta
zaskakujaco niska, a sady, jak si¢ wydaje, szczegblnie
unikaty wskazywania kryteriow podmiotowych. Tym-
czasem polski Sad Najwyzszy w licznych orzeczeniach
podkresla konieczno$¢ oceny wiarygodnosci $wiadka,
uwzgledniajac zaréwno to, co jest moéwione, jak i to, kto
to mowi. W ich opinii oddzielenie tych dwoch aspektow
dowodowych moze prowadzi¢ sad do powaznych ble-
dow w ustalaniu faktow sprawy; innymi slowy: tylko
wtedy, gdy ocenie poddane sa zardwno osoba, jak i ze-
znanie, mozna mowic o petnej ocenie dowodu [11, 33].
Co wigcej, sady nizszych instancji majg wigksze szanse
na dokladniejsza oceng wiarygodno$ci $wiadka, gdyz
faktycznie obserwuja swiadka na miejscu w przeciwien-
stwie do sadow wyzszej instancji, ktore glownie opieraja
swoje decyzje na dowodach pisemnych z wczesniejszych
procesow [34].

Brak zaufania do kryteriow podmiotowych w ocenie
wiarygodno$ci §wiadkow nie jest wyjatkowy dla pol-
skich sagdéw. Zwrot w kierunku uzasadniania wiarygod-
nosci (lub jej braku) w oparciu nie o ,,postawe §wiadka”,
ale inne, bardziej obiektywne argumenty, zidentyfikowat
m.in. Seniuk [35] w kontekscie kanadyjskiego wymiaru
sprawiedliwo$ci. Sugeruje on, ze ta zmiana w sposobie
uzasadniania ocen wiarygodno$ci wynika z konfrontacji
sedziow z wiedza psychologiczng prezentowang przez
psychologow sadowych w dyskusji na temat wiarygod-
nosci (np. w opiniach sagdowo-psychologicznych). Wy-
jasnienie to wydaje si¢ jednak nieco zbyt optymistyczne.
Sady moga po prostu unika¢ uzasadniania swoich decy-
zji z odwotaniem do argumentow, ktore mozna uznad
za ,,ulotne”. Stosunkowo latwo jest wskaza¢, w jakim
zakresie konkretne zeznanie jest niespojne z innymi do-
wodami lub wewngtrznie sprzeczne, po prostu cytujac
zeznania $wiadka 1 konfrontujac je z innymi dowodami.
Trudniej natomiast podnosi¢ kwestie dotyczace sponta-
nicznosci czy pewnosci siebie $wiadka. Chociaz prawda
jest, ze ,,sedzia nie ma boskiego wgladu w serca i umysty
swiadkoéw stajacych przed nim” [35], calkowite pomi-
janie kryteriow podmiotowych jest, jak mowi przysto-
wie, wylewaniem dziecka z kapiela. Skoro narzgdzia do
psychologicznej oceny prawdziwos$ci zeznan swiadkow
(np. statement validity analysis, SVA) o potwierdzonej
w badaniach empirycznych skutecznos$ci wskazuja na
znaczenie dla takiej oceny np. motywacji swiadkéw do
sktadania zeznan (ktora koresponduje z jednym z kry-
teriow podmiotowych), to dlaczego sady miatyby rezy-
gnowac z uwzgledniania tego aspektu w prawnej ocenie
wiarygodnos$ci?

Wydaje sig, ze wybdr konkretnych kryteriow w wigk-
szoS$ci analizowanych spraw karnych rowniez potwierdza
tez¢ o powierzchowno$ci sadowej oceny wiarygodnosci.

W ponad 70% analizowanych zeznan $wiadkéw najcze-
Sciej przywotywanym kryterium przedmiotowym byta
spdjnos¢ z innymi dowodami. Logika oraz wewngtrzna
spojnos$¢ zeznan byly wskazywane w ponad 40% ocen
zeznan $wiadkow. Kryteria podmiotowe — najczgsciej
odnotowywane; kryteria motywacyjne — zostaty przywo-
fane w ponad 70% analizowanych zeznan $§wiadkow, co
wskazuje, ze sady majg tendencje¢ do stosowania jedynie
waskiego wachlarza kryteriéw pomimo oczywistych roz-
nic indywidualnych w zeznaniach i migdzy $wiadkami.
Istnieja dwie mozliwe interpretacje tego stanu rzeczy: po
pierwsze ocena faktycznie jest powierzchowna — sady nie
przyktadaja duzej wagi do oceny wiarygodnos$ci danego
$wiadka; po drugie — moze by¢ tak, ze ocena wiarygod-
nos$ci dokonana przez sad podczas przestuchania $wiad-
ka na rozprawie lub przed ogtoszeniem wyroku jest grun-
towna i kompleksowa, ale uzasadnienie tej oceny wyra-
zone w pisemnym uzasadnieniu wyroku jest ogdlnikowe.
Mozna argumentowac, ze pisemne uzasadnienie wyroku,
sporzadzone jaki$ czas po rozprawie i/lub wyroku, nie
odzwierciedla faktycznego procesu decyzyjnego, ktory
miat miejsce, gdy sad ocenial wiarygodnos¢ dowodow.
Pisemne uzasadnienie wyroku moze by¢ jedynie dekla-
racja dokonang przez sad na podstawie oceny wiarygod-
nosci, a nie rzeczywistym odzwierciedleniem procesu
oceny. Moze istnie¢ kilka powodow dla takiej powierz-
chownej formy uzasadnienia oceny. Po pierwsze — moze
to by¢ wynik rutyny. Po drugie — moze by¢ symptomem
zjawiska zwanego efektem potwierdzenia (confirmation
bias) [36]. W koncu powierzchowno$¢ oceny moze wyni-
ka¢ z jeszcze bardziej niepokojacego faktu — mianowicie
z tego, ze s¢dziowie opieraja si¢ na intuicyjnych osadach
dotyczacych wiarygodno$ci swiadkow i dopiero pozniej
uzasadniajg swojg ocen¢ kryteriami przedmiotowymi.
Tak czy inaczej — powierzchownos¢ ocen wiarygodnosci
powoduje powazne trudnosci dla stron, ktére decyduja
si¢ zaskarzy¢ wyrok. W apelacji od wyroku strony moga
podnosi¢ zastrzezenia czy watpliwosci co do sposobu
oceny konkretnych dowodow przez sad pierwszej instan-
cji. Jesli na przyktad strona twierdzi, ze sad uznal za wia-
rygodne zeznania §wiadka, ktory w jej ocenie ktamat, po-
winna by¢ w stanie wskaza¢ bledy w rozumowaniu sadu,
ktére doprowadzity do tej oceny wiarygodnosci. Jednak
gdy sad nie dostarcza szczegdtowego wyjasnienia, w jaki
sposob doszedt do takiego wniosku, niemozliwe jest
zweryfikowanie zasadnos$ci decyzji; dotyczy to nie tylko
obu stron, ale takze sadu wyzszej instancji, ktory bedzie
rozpoznawal apelacj¢. Na korzy$¢ sadowej oceny wia-
rygodnosci $wiadkdw nalezy jednak podkresli¢, ze sady
W przewazajgcej mierze poshuguja si¢ kryteriami przed-
miotowymi, ktore, jak wskazuja badania psychologiczne,
sa faktycznymi wskaznikami trafnosci zeznan §wiadkow.
Na przyktad w opisanym w niniejszym artykule badaniu
wewnetrzna spojnos¢ zeznan swiadka (uznawana row-
niez za adekwatny wskaznik trafnosci zeznan w $wietle
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badan psychologicznych) byta trzecim najczgsciej przy-
wolywanym przez sady kryterium wiarygodno$ci oraz
drugim najczgsciej wskazywanym kryterium jej braku
(sposrdéd wszystkich kryteriow przedmiotowych).

Niniejsze badania wskazuja, ze sagdowa ocena wia-
rygodnosci zeznan rézni si¢ w zalezno$ci od zmiennych
dotyczacych zarowno sprawy, jak i $wiadka. Sady stosu-
ja znacznie wigcej kryteriow, gdy oceniajg dane zeznanie
jako pozbawione wiarygodnosci. Wydaje si¢ zatem, ze
sady przeprowadzaja bardziej doglebng analize dowo-
dow z zeznan $§wiadkow, gdy uznaja je za niewiarygod-
ne (lub czgsciowo pozbawione wiarygodnosci). Ocena
zeznan $wiadka jako wiarygodnych wydaje si¢ bardziej
standardem, obejmujacym ponad 80% analizowanych
zeznan. Mozna zatem argumentowac, ze jesli sady uznaja
wiarygodno$¢ za standard, nie widza potrzeby wyjasnia-
nia podstaw takiej decyzji w poréwnywalnym stopniu
jak wtedy, gdy zeznanie uznane zostaje za pozbawione
wiarygodnos$ci. Mozna przypuszczaé, ze zeznania §wiad-
kéw sa domyslnie uznawane za wiarygodne.

Wigkszos¢ demokratycznych panstw na §wiecie wy-
maga, aby obywatele wystepujacy w charakterze §wiad-
kéw w postgpowaniu procesowym — moéwili prawdg;
W przeciwnym razie sg pociaggani do odpowiedzialnosci
karnej za skladanie falszywych zeznan. Nawet jednak
istniejace faktycznie ,,domniemanie” wiarygodnosci ze-
znan nie uzasadnia pobiezno$ci uzasadnienia dla takiej
decyzji. Niniejsze badanie sugeruje réwniez, ze sady
r6éznig si¢ w swoich ocenach w zaleznosci od powagi
przestepstwa (stopnia szkodliwosci) 1 surowosci wyro-
ku (w relacji do oczekiwan oskarzyciela publicznego).
Na przyktad stwierdzono, ze powaga przestgpstwa ma
zwiazek z liczbag przywotywanych kryteriow wiarygod-
nosci. Niespodziewanym wynikiem bylo to, ze w przy-
padkach przestgpstw o wysokim stopniu szkodliwosci
(w tym kontaktow seksualnych z matoletnim ponizej 15.
roku zycia, czynnej korupcji, oszustwa i rozboju) sady
stosowaly znacznie mniej kryteriow do oceny wiarygod-
nosci $§wiadka naocznego niz w przypadkach przestepstw
mniej powaznych. Ten wynik jest zastanawiajacy, ponie-
waz mozna oczekiwaé, ze sady beda niezwykle skrupu-
latne w toku analizy spraw zagrozonych wysoka sankcja
karng. Jednakze taki wzorzec wynikow moze wynikac¢
z faktu, ze w przypadkach przestgpstw o wysokim stop-
niu szkodliwos$ci sady maja tendencj¢ do opierania si¢
w rozstrzygnigciu w wigkszym stopniu na innych rodza-
jach dowodow (takich jak dowody rzeczowe). Mozna
argumentowac, ze na etapie $ledztwa w sprawach tego
rodzaju organy Scigania i/lub prokuratura przyktadaja
wigksza wage do ujawniania, zabezpieczania i ostatecz-
nego przedstawienia dowodow rzeczowych niz w przy-
padkach przestepstw zagrozonych nizsza sankcja karna.
By¢ moze sady majg tendencj¢ do uznawania dowodow
osobowych (z zeznan $wiadkoéw) za mniej istotne niz
dowody rzeczowe. Jesli jednak jest to prawda, oznacza

to, ze sady tym samym ignoruja obowigzujaca zasad¢
swobodnej oceny dowodow, ktora zakazuje preferencyj-
nego traktowania in abstracto jednego rodzaju dowodow
kosztem innych.

Na szczegdlng uwagg zastuguja te wyniki przeprowa-
dzonych badan, ktore wskazuja na zwiazek cech §wiadka
z oceng wiarygodnos$ci dokonywang przez sady. Stwier-
dzono, ze sady stosuja wigcej kryteridw przy ocenie ze-
znan pokrzywdzonych niz $wiadkow postronnych. Co
wigcej, pokrzywdzeni (i ich zeznania) byly uznawane za
wiarygodne znacznie czg¢sciej niz Swiadkowie postron-
ni (i ich zeznania). Dlaczego sady przeprowadzaja bar-
dziej doglebng analiz¢ w celu ustalenia wiarygodnosci
zeznan pokrzywdzonych? Dlaczego ofiary przestgpstwa
wydaja si¢ generalnie bardziej wiarygodne niz postronni
swiadkowie?

Wyniki badan nad zwigzkiem mig¢dzy zaangazowa-
niem $wiadka a doktadnos$cig jego zeznan nie dajg jed-
noznacznych rezultatow. ,,Zaangazowanie” definiuje si¢
w literaturze jako bycie w bliskiej odlegtosci od sprawcy
lub stan bycia osobiscie ,,dotknigtym” przez dane zdarze-
nie [37]. W przypadku ofiar przestgpstw oba te aspekty
zaangazowania mogg mie¢ znaczenie. Pickel [37] argu-
mentuje, ze bardziej zaangazowani §wiadkowie moga
lepiej zapamictywaé zdarzenie; im maja dogodniejsze
warunki obserwacji zdarzenia lub w wigkszym stopniu
W nim uczestnicza, tym maja wigksza motywacj¢ do
przyczynienia si¢ do doprowadzania sprawcy przed ob-
licze wymiaru sprawiedliwo$ci. Mozna jednak rowniez
argumentowa¢ przeciwnie, ze bardziej zaangazowani
swiadkowie (zwlaszcza ofiary) do§wiadczaja wickszego
stresu, co negatywnie wptywa na pamie¢ [np. 38].

Wyniki omawianych badan dotyczace wieku swiadka
sg do pewnego stopnia pocieszajgce. Stwierdzono, ze im
starszy $wiadek, tym mniej kryteridéw sady stosuja, aby
uzasadni¢ oceng wiarygodnosci jego zeznan. Zwigzek ten
jest staby; jednak mozna argumentowac, ze sady zwraca-
ja wigksza uwage na ocen¢ zeznan dzieci. Mtodsze dzieci
maja tendencj¢ do sktadania krétszych relacji niz doro$li
i dzieci starsze [39], moga nieprecyzyjnie ocenia¢ wagg,
wiek 1 wzrost sprawcy [40] oraz sg bardziej podatne na
sugesti¢ [41]. By¢ moze sady uwazaja, ze te aspekty ze-
znan — w szczeg6lnosci matych dzieci — uzasadniaja po-
trzebe bardziej doglebnej analizy wiarygodnosci. Sady
nie dostrzegaja jednak w podobny sposob potrzeby prze-
prowadzania bardziej wnikliwej analizy wiarygodnosci
zeznan $wiadkéw w wieku senioralnym. Literatura doty-
czaca naocznych swiadkéw podkresla konieczno$é roz-
rézniania miedzy starszymi $wiadkami a dorostymi ze
wzgledu na potencjalne deficyty w funkcjonowaniu po-
znawczym tych pierwszych [42]. Zainteresowanie bada-
czy zeznaniami senior6w pojawilo si¢ jednak stosunko-
wo niedawno w poréwnaniu z zeznaniami §wiadkow ma-
loletnich 1 by¢ moze wiedza o ich specyfice/odmiennosci
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nie przenikneta jeszcze do systemu prawnego i przedsta-
wicieli wymiaru sprawiedliwosci.

Wydaje sie¢, ze dwie cechy samych $wiadkow moga
mie¢ istotny wplyw na proces oceny wiarygodnosci,
a mianowicie relacja ze sprawcg oraz inicjatywa po-
wolania $wiadka. Po pierwsze zeznania §wiadkow spo-
krewnionych z oskarzonym sa znacznie czg$ciej oce-
niane jako niewiarygodne w poréwnaniu z zeznaniami
niespokrewnionych $wiadkéw. Ten niepokojacy wynik
sugeruje pewne uprzedzenie wobec §wiadkow bedacych
czlonkami rodziny oskarzonego. Chociaz wigkszos$¢ spo-
krewnionych $§wiadkow zostala oceniona jako bardziej
wiarygodna niz niewiarygodna (58% vs. 41%), ten wzo-
rzec jest daleki od sredniego odsetka swiadkow (ogodlnie)
ocenianych jako wiarygodni lub niewiarygodni (82% vs.
17%) we wszystkich analizowanych sprawach karnych.
Sady sa zobowigzane do obiektywnego podejscia do kaz-
dego dowodu bez uprzedzen — zaréwno negatywnych,
jak 1 pozytywnych — wobec konkretnego typu §wiadkow.
Zgodnie z oczekiwaniami sady stosuja mniej kryteriow
przy ocenie zeznan $wiadkoéw spokrewnionych niz nie-
spokrewnionych. Mozna argumentowac, ze biorac pod
uwage wspomniane uprzedzenie wobec cztonkéw rodzi-
ny oskarzonego jako swiadkow, sady nie dostrzegaja po-
trzeby przeprowadzenia doglebnej analizy takich zeznan.
Niemniej jednak relacja ze sprawcg powinna raczej skto-
ni¢ sad do bardziej wnikliwej oceny tych zeznan, gdyz
wymagaja szczegodlnie starannego uzasadnienia oceny
wiarygodnos$ci, obejmujacej zarowno tresé, jak i osobg
swiadka. Pewna stronniczo$¢ wobec $wiadkow spokrew-
nionych z oskarzonym moze by¢ w do pewnego stopnia
zrozumiata, ale sady powinny jej unikaé.

Podobny wzorzec wynikdéw zaobserwowano w od-
niesieniu do tego, z inicjatywy ktorej ze stron powotano
swiadka. Po raz kolejny sady stosowaty wigcej kryte-
riow do oceny zeznan $wiadkéw powotanych przez sad
z urzgdu lub oskarzyciela publicznego niz przez oskar-
zonego. Co wigcej liczba zeznan, w ktorych sad nie za-
stosowat zadnego kryterium do uzasadnienia oceny, byta
wigksza, gdy $wiadek zostal powotany przez oskarzone-
g0, a nie przez inne strony. Wyniki te sugeruja, ze ocena
swiadkéw obrony jest mniej doglgbna i kompleksowa
niz innych, co wyraznie wskazuje na stronniczo§¢ wobec
swiadkéw obrony; odsetek §wiadkow obrony ocenionych
jako niewiarygodnych (30%) jest znacznie wyzszy niz
tych powotanych przez inne strony (16%) oraz w catej
probie (17%). Nie ulega watpliwosci, ze sady powinny
by¢ neutralne i pozbawione uprzedzen wobec swiadkoéw
niezaleznie od inicjatywy dowodowej; przeprowadzenie
dowodu w postgpowaniu (m.in. powotanie swiadkdéw)
jest fundamentalnym i konstytucyjnym prawem oskarzo-
nego w kazdym demokratycznym panstwie.

Nie wiadomo, czy se¢dziowie sg $wiadomi wyzej
wspomnianych uprzedzen w swoich ocenach wiarygod-
nosci zeznan. Badania pokazuja, ze sedziowie sg podatni

na jawne lub ukryte uprzedzenia [43]. Niezaleznie od
tego, czy ktos to akceptuje czy nie, jest to niezaprzeczal-
na cecha ludzkiej natury. Zdecydowana wigkszos$¢ badan
dotyczacych uprzedzen w orzekaniu koncentruje si¢ na
uprzedzeniach wobec oskarzonego. Niemniej jednak je-
$li uprzedzenia moga wptywac na ocen¢ winy oskarzone-
g0, moga rowniez wptywac na oceng zeznahn swiadkow,
a tym samym posrednio na win¢ oskarzonego. Sprawie-
dliwos¢ powinna by¢ Slepa, wiec obecnos¢ jakichkol-
wiek ukrytych uprzedzen wsrod sedzidw — nawet jesli
ich wpltyw na rzeczywiste sprawy jest niejednoznacz-
ny — powinna stanowi¢ swego rodzaju ostrzezenie dla
przedstawicieli wymiaru sprawiedliwosci. Nalezy jed-
nak pamigta¢, ze wiele srodkéw profilaktycznych, ktore
eliminuja lub ograniczaja wplyw ukrytych uprzedzen na
podejmowanie decyzji, jest obecnych w procesie podej-
mowania decyzji przez sedziow: s¢dziowie sg dobrze wy-
ksztatceni, przeszkoleni, do§wiadczeni w podejmowaniu
decyzji rodzacych donioste konsekwencje, wielokrotnie
weryfikowani w procesie doboru do zawodu oraz awansu
zawodowego, wyraznie zobowigzani do unikania uprze-
dzen i bardzo zmotywowani do podejmowania sprawie-
dliwych decyzji. Sa rowniez odpowiedzialni za swoje
decyzje: ich orzeczenia podlegaja ocenie, podejmuja de-
cyzje publicznie, wielu z nich podlega intensywnej kon-
troli w procesie awansu zawodowego, a definicja ich roli
naktada na nich poczucie odpowiedzialnosci [43]. Mimo
to badacze proponuja réznorodne srodki majace na celu
bezposrednie lub posrednie unikanie uprzedzen [43].

Warto podkresli¢, ze cho¢ niniejsze badania dostar-
czaja pewnego wgladu w proces podejmowania decyzji
przez zawodowych uczestnikow postgpowania karnego
w zakresie sadowej oceny wiarygodno$ci zeznan $wiad-
kéw, weigz pozostaje wiele do zrobienia. Decyzja co do
oceny wiarygodnosci zeznania wyrazona w pisemnym
uzasadnieniu wyroku moze, ale nie musi odzwierciedlaé
autentycznego procesu decyzyjnego, a przywotane kry-
teria oceny wiarygodno$ci moga, ale nie musza by¢ rze-
czywistymi podstawami oceny. Przeprowadzone bada-
nia sugeruja, ze faktyczna decyzja moze by¢ podjeta na
podstawie innych przestanek niz te deklarowane, a sady
moga dochodzi¢ do oceny wiarygodnosci, opierajac si¢
na zupehie innych przestankach lub kryteriach niz te
wspomniane w pisemnych uzasadnieniach. Dlatego ko-
nieczne sg dalsze badania, zardbwno jakos$ciowe (pogle-
bione wywiady z s¢dziami), jak i iloSciowe (badania eks-
perymentalne nad wplywem poszczeg6élnych kryteriow
na ocen¢ wiarygodnos$ci zeznan).

Kolejnym interesujacym obszarem badawczym, kto-
ry nie mogt zosta¢ uwzgledniony w tym badaniu, jest
kwestia opinii bieglych dotyczacych psychologiczne;j
oceny zeznan $wiadkoéw i ich zwigzek z dokonywang
przez organ procesowy oceng wiarygodnosci. Ogolna
liczba swiadkéw przestuchanych w obecnosci bieglego
psychologa (ktory nastgpnie sporzadzit opini¢ na temat
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psychologicznej oceny zeznan $wiadka) byta do$¢ ni-
ska (5,9% wszystkich §wiadkow). Wszystkie zeznania
swiadkéw ocenione przez psychologdéw jako niespet-
niajace kryteriow psychologicznej prawdziwosci zosta-
ly analogicznie ocenione jako niewiarygodne przez sad,
a 91% zeznan ocenionych przez bieglych jako psycholo-
gicznie prawdziwe zostato uznane za wiarygodne przez
sad. Zalezno$¢ byta silna, jednak wymagania do przepro-
wadzenia testu chi-kwadrat nie zostaty w pelni spetnione.
Dlatego przyszte badania powinny skoncentrowac si¢ na
relacji migdzy ocenami bieglych a ocenami sadu, w tym
na problemie jakosci opinii bieglych w tym zakresie.

Wreszcie szczegolnie interesujace wydaje si¢ pod-
danie analizie sadowa oceng¢ wiarygodnosci zeznan
w innych jurysdykcjach. Ze wzgledu na to, ze analizy
akt sadowych sa rzadkoscia, interesujacym kierunkiem
dalszych badan pozostaje, czy sedziowie w innych sys-
temach prawnych oceniajg wiarygodno$¢ w analogiczny
sposob. Polski system prawny reprezentuje model in-
kwizycyjny (charakterystyczny dla krajow europejskich,
zwlaszcza kontynentalnych), w ktorym organ orzekaja-
cy (sedzia lub tawa przysiggtych) aktywnie uczestniczy
w ustalaniu faktow sprawy. Wiele krajow reprezentuje
jednak system kontradyktoryjny (np. Wiclka Brytania,
USA, Kanada, kraje skandynawskie) — model, w ktorym
strony przeciwnikow rywalizujg o korzystny wyrok [44].
Innymi slowy — w systemie kontradyktoryjnym se¢dzia
petni rolg bardziej niezaleznego arbitra, natomiast w mo-
delu inkwizycyjnym sedzia przejmuje inicjatywe w pro-
wadzeniu postgpowania [44]. Roznice migdzy rolami
organdw orzekajacych w tych odmiennych systemach
moga wplywac na ich wiedzg, przekonania, doswiadcze-
nia, a tym samym na praktyke.
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