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Abstract

In the Polish legal system, risk of incapacity for work is subject to protection under the Constitu-
tion itself. The definition of said risk and the scope of its regulation under the Constitution were
determined chiefly by political as well as socio-economic context in which the Constitution was
adopted. The present article briefly discusses the conditions that determined the shape of the con-
stitutional right to social security as well as its content and significance for the legislative changes
covering the risk of incapacity for work.
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1. Risk of incapacity for work in the Constitution

Risk of incapacity for work has always accompanied people who make a living from work. It
has also been recognised in modern social security systems from the very outset. The Polish
legislation on social rights has a rich history, although they have been presented in various
ways. The significance of the risk of incapacity for work certainly ensured it a permanent
place in the Polish constitutions, and the current scope of its regulation does not seem en-
dangered. The right to social security in the event of incapacity for work has been invariably
located in the Constitution among the economic, social and cultural rights and freedoms.

The current Polish Constitution from 1997 provides in Art. 67 for the right to so-
cial security in the event of incapacity for work due to disability in addition to the risks
of sickness, reaching retirement age, and unemployment. The list raises concerns as
incomplete (Wagner 2009, p. 346),' since it does not cover the risks protected under

! This is not characteristic for the Polish constitution only. Other states lack a coherent list of social
rights, as well (Eichenhofer 2016, p. 141). Still, it ought to be remembered that in Germany, the funda-
mental social rights are regulated by the Social Code.
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the ILO Convention No. 102, which provides for minimum social security standards
(Kolasinski 1999, p. 18; Zieleniecki 2005, pp. 580, 582). Numerous social issues subject
to protection under international law concerning persons who are unfit for work are,
however, regulated by other provisions of the Constitution. The Constitution provides
for the protection of health (Art. 68) and aid to persons with disability to ensure their
subsistence (Art. 69). Particular protection of the disabled may be based also on the
constitutional provisions granting protection to the family and children (Art. 71 and
72, respectively). The rights mentioned above are listed in one chapter concerning the
freedoms, rights and obligations of persons and citizens and are located among the eco-
nomic, social and cultural rights and freedoms. Apart from them, the Constitution
provides for care of veterans of the struggle for independence, including war invalids
(Art. 19, located in the chapter devoted to the Republic). Furthermore, the Constitu-
tion stipulates the condition for a judge to be retired on account of illness or infirmity
which prevent them from discharging the duties of their office (Art. 180(3), chapter
on courts and tribunals). In addition, the list of political rights and freedoms includes
a reference to persons subjected to legal incapacitation in the context of the active elec-
toral rights (Art. 62(2)).

Concepts such as incapacity for work on account of invalidity, illness, health or dis-
ability involve the protection of the related situations in a person’s life. In addition, the
borderline between them is not very distinct and their scopes sometimes overlap (the mu-
tual relations of the risks listed among others in Art. 67, 68 and 69 were described by:
Slebzak 2015, pp. 82-91, 93-97). A particularly unfortunate solution is connecting inca-
pacity for work on account of invalidity and incapacity for work due to illness.? Essentially,
these are after all two separate risks, which are differentiated based on long history and
international standards. Moreover, it seems that the concept of invalidity in the Consti-
tution was not correlated with the reform of the disability pension scheme, in the course
of which the state gave up on the concept of invalidity in favour of the concept of inca-
pacity for work only.

The current regulation of the risk of incapacity for work in the Constitution of 1997
does not form a natural continuation of the social solutions that were in force dur-
ing the socialist period. The Constitution was adopted by the National Assembly in
the situation of a far-reaching political compromise. Importantly, it was not the gen-
eral regulation of those rights (which had its tradition in the Polish constitutional-
ism) but rather their final shape that was a subject of dispute. The opponents of a de-
tailed regulation of the right to social security in the constitution believed that the

2 This sometimes leads to the idea that it represents one risk differentiated by cause (Slebzak 2015,
p. 9; 2016, p. 1512). The same author takes into consideration a broader, international context and lists
in total four risks of incapacity for work: illness as short-term incapacity for work, long-term or per-
manent incapacity for work, incapacity for work caused by an accident at work and by illness (Sanetra
2004, pp. 49-50), in turn, maintains that incapacity for work was treated as a collective premise of the
right to social security in the event of, among others, illness, more serious cases of health disorder and
reaching retirement age.
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state should not make empty promises and emphasised the need to verify whether
they could be fulfilled (Kulesza 1995, p. 101; the works of this particular subcommit-
tee were also deemed the most controversial). A contradictory view was based on the
concept of rendering the state more sensitive to the situation of economically weak-
er social groups, particularly the sick, the elderly and the poor (Skrzydio 1999, p. 62;
Binczycka-Majewska 2004, p. 39).

The shape of social risks in the Constitution was influenced also by the ongoing po-
litical transformation and the uncertainty of the socio-economic situation. The devalu-
ation of the legal regulations of social rights in the past era was still fresh in the mind.
The direction of the reforms of the social security system, in particular the so called
Second Pillar (pension funds), was still unclear. The ideas to introduce additional, vol-
untary insurance against social risks protected by public insurance funds met with
various reactions (Balcerowicz 1995, p. 122; sceptic opinions: Swiqtkowski 1995/1996,
p. 25, described as anachronic by: Zielinski 2004, p. 22). On the other hand, the exam-
ple of other democratic constitutions and the influence of international law supported
the concept to enshrine these rights in the constitution (Zakrzewska 1993, p. 53). Also
creating in the Constitution the category of human and civil rights (and not only civil
rights, as in the Constitution of the People’s Republic of Poland) reflected international
trends (Zakrzewski 2010, p. 168), although specifically the right to social security was
awarded to citizens only (specific guarantees for the citizens of other states may be in-
ferred from international and EU law ). At the same time, the adopted solution is per-
ceived as considerably more modest in comparison to the previous approach to the pro-
tection of social rights (although, as it was mentioned, those devalued in the period of
planned economy), due to the fact that the Constitution of 1952 listed the institutional
guarantees of these rights and obliged the state to develop the social insurance system
(Garlicki, Jarosz-Zukowska 2016, p. 693). At present, this dynamism is understood
rather as the response of social security systems to demographic challenges or socio-
economic changes, which might mean also weakening the protection, if the need aris-
es.> Another major normative change to the content of the risk in question as described
in the Constitution entailed abandoning the insurance method in favour of the social
security method. The legislature is no longer bound by a method of protection which
involves participation in a common fund.

* It ought to be noted that the Committee of Social Rights requires the states parties to the European
Social Charter (see Conclusions XIII-4, Statement of Interpretation, Art. 12(3)) to present information
on changes in social security systems with regard to: the character of the changes (the scope of applica-
tion, the terms of granting benefits, their amount and duration, etc.); the reasons for changes (the pur-
sued objectives) and the context of the social and economic policy in which they appear; the extent of
changes (the categories and number of involved persons, the scope of rights before and after the change);
the means of social assistance for persons in need as a result of the changes (such information may be
submitted under Art. 13); the results of such changes (their adequacy).
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2. Changes in the perception of social risks

The protection of social risks was fostered by the development of the welfare state, but
also of an industrial society, where some of the risks (including the risk of incapacity
for work) were even highlighted. Unemployment or accidents at work were even treat-
ed as unavoidable risks caused by industrial production processes (Van der Veen 2012,
pp. 17-19 and the cited subject literature). The development of the welfare state was made

possible by stabilising employment. Yet over time, the social and economic context of
welfare states has changed fundamentally. There have been economic changes towards

an open economy and socio-cultural changes towards an open society. The former in-
volved globalisation, and the latter—individualisation. Processes taking place in distant
parts of the world and ties within global networks began to have an increasing impact

on our lives. At the same time, social relations began to relax and became less forced.
This weakens state institutions and undermines their right to impose fiscal duties on

the citizens (Van der Veen 2012, pp. 17-19 and the cited subject literature). For some

time now, the burden of distributing benefits has been shifting towards investments in

human capital, in individuals who have the capacity of and are ready for activity and

social integration (Van der Veen 2012, p. 24). The emphasis is on flexibility and efficien-
cy in solving social problems, which requires the involvement of benefit receivers. The

changes made in social and family policies were supposed to make the passive public

care system evolve towards one that would render the target groups more involved and

active (Grewinski 2017, p. 200). Such changes are expected and designed also in legis-
lation which shapes the protection of the risk of incapacity for work. In Poland, such

hopes are connected to the idea of abolishing the disability pension trap. There is even

draft legislation aiming to abolish disability pensioners” income limits which result in

areduction or suspension of the benefits (MP’s bill...). At the same time, solutions have

been sought for years now to activate people with impaired ability, which would allow
them to avoid becoming disability pensioners and remain in the labour market. One

of such solutions was the training disability pension, i.e. disability pension for the pe-
riod of reskilling. Another plan has been made recently to develop a model of compre-
hensive rehabilitation that would help persons who cannot undertake or continue to

perform social roles and professional activity on account of an injury, a disease, a con-
genital disability or a disability acquired in the course of their development undertake

or resume social or professional activity. The comprehensive character of the rehabili-
tation should manifest itself in the simultaneous action taking into account four areas:

therapeutic, psychological, professional and social.*

* A system project implemented by the State Fund for Rehabilitation of Disabled People (PFRON)
in partnership with the Social Insurance Institution and the Central Institute for Labour Protection—
National Research Institute, titled Development and pilot implementation of a model of comprehensive re-
habilitation enabling taking up or returning to work, a conceptual system project carried out under the
Operational Programme Knowledge Education Development from the funds of the European Union and
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The focus is therefore consistently shifted towards activating persons who have been
excluded for various reasons (including disability, old age, unemployment or parent-
hood), which requires innovative actions on the part of the state and local authorities
as well as new legislative solutions that would take into account the need for a compre-
hensive impact on the individual. As a result, the perception of traditional social risks
is changing. It is even noted that success in dealing with problems faced by traditional
welfare states may itself generate new risks for people who e.g. do less well in flexible
labour markets (Taylor-Gooby 2004, pp. 236-237).

In this context, the question arises about the significance of the constitutional pro-
tection of social risks, which—given the permanence and stability of constitutional
norms—may protect them against overly hasty, ad hoc changes, but on the other hand
can hamper changes justified by socio-economic and demographic developments.

3. The content of the constitutional right to social security
in the event of incapacity for work

The wording of Art. 67 of the Constitution leaves no doubt that the constitutional del-
egation largely transfers the obligation to determine the scope and form of social se-
curity to statutes (judgment of the Constitutional Tribunal of 20 November 2001, SK
15/01, OTK-ZU 2001, No. 138, item 1564), which is perceived here as a weakening of
the constitutional guarantees of protection (Morawska 2006, p. 244). On the one hand,
there is no dispute with regard to the view that the right to social security is subjective
and thus can be the source of legal protection and a basis for individual claims. On the
other hand, the Constitutional Tribunal took the view that it is not possible to infer
a constitutional right to a specific form of benefit under Art. 67 (judgment of the Con-
stitutional Tribunal of 7 September 2004, SK 30/03, OTK-A 2004, No. 8 item. 82; judg-
ment of the Constitutional Tribunal of 6 February 2002, SK 11/01, OTK-A 2002, No. 1,
item 2). The guarantees under Art. 67(1) are understood as the requirement to ensure
the essence of the right to social security, which in turn is construed as the normative
content which determines the fundamental conditions for the operation of the right in
question (minimum right) that should be guaranteed by the state. The rights which go
beyond the constitutional essence of the discussed right may even be abolished, with
due regard only for the constitutional principles and norms that determine the limits
of the legislature’s freedom to change the legal system (judgment of the Constitutional
Tribunal of 7 February 2006, K 45/04, OTK-A 2006, No. 2, item 15).

The minimum content of the right to social security, which constitutes its essence,
is understood as the obligation to ensure a minimum level of benefit, which has been
criticised (Roszewska 2018, pp. 183-184). Construing the essence of the right to social

state budget. Information about the project: http://rehabilitacjakompleksowa.pfron.org.pl/informacje-
o-projekcie/ (access: 20 January 2020).
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security as ensuring the subsistence minimum or living minimum is namely contrary to
the function of the right to social security, which serves among others to substitute earned
income. It is the function of social assistance to ensure a specific minimum (Slebzak
2015, p. 139). The right to social security may not be treated as a specific minimum be-
cause it is not uniform in nature. It is not tantamount to all risks listed in national and
international regulations. Even the Constitution itself draws a line between the rights
inferred from Art. 67(1) and those inferred from Art. 67(2) (in the latter case, the right
to social security is exercised taking into account the condition of lack of other means
of subsistence; the diversity of the standard of protection is also due to international
regulations, which we regard as the so-called minimum standard of protection). This
right takes a different shape in the event of incapacity for work on account of invalid-
ity, illness, reaching the pension age, etc. The scope of rights resulting from the right to
social security can vary even with regard to one particular risk. Such differences within
the risk of incapacity for work are based among others on the grounds for incapacity for
work (e.g. general state of health vs accident at work) or the moment when the incapac-
ity occurs (e.g. during childhood or education or during or after working life).

Finally, despite the general wording of Art. 67 of the Constitution, listing specific
risks means that they should entail specific forms of protection that will ensure its op-
timal level. Even if it is not possible to infer a constitutional right to a specific form of
social benefit (judgment of the Constitutional Tribunal of 6 February 2002, SK 11/01,
OTK-A 2002, No. 1, item 2; judgments of the Supreme Court of 10 November 2010,
IIT UK 5/10, OSNP 2012, No. 3-4, item 43; judgments of the Supreme Court of 24 June
2015, 1 UK 371/14, LEX 1771087) or a claim for a specific benefit on the basis of this
provision (e.g. judgment of the Constitutional Tribunal of 7 September 2004, SK 30/03,
OTK-A 2004, No. 8 item. 82; Judgment of the Supreme Court of 14 March 2002, IIl RN
141/01, OSNP 2002, No. 24, item 584; judgment of the Supreme Court of 13 April 2007,
I CSK 488/06, OSNC 2008, No. 5, item 49), it is the legislature’s responsibility to create
an appropriate mechanism for society to support those in need of assistance in meeting
their basic needs (judgment of the Constitutional Tribunal of 4 November 2014, K 1/14,
OTK-A 2015, No. 10, item 163). In view of the vagueness of Art. 67(1), it is proposed
to refer to the significance of the benefits for particular risks in the legislation. Disabil-
ity pension is a long-term, non-returnable benefit which serves to protect against the
consequences of random events that affect the social and living conditions of the indi-
vidual. It is associated with the effects of a specific random event that affects the abil-
ity to work and to take up work and the benefits (Babinska-Goérecka 2014, p. 225). The
Constitutional Tribunal does not remain indifferent in its assessment of this form of
protection and maintains that disability pension (in addition to old age pension) is
a benefit that fulfils the guarantees under Art. 67(1) of the Constitution (judgment of
the Constitutional Tribunal of 17 June 2014, P 6/12, OTK-A 2014, No. 6, item 62).° In

* The right to social security within the meaning of Art. 67(1) of the Constitution is understood to
involve also the right to social pension (Kolasinski 1999, p. 18; judgment of the Constitutional Tribunal
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other words, the right to social security in the event of incapacity for work should be
exercised in such a way as to safeguard the risk of long-term income effects caused by
physical impairment. Thus, by specifying certain risks, Art. 67(1) also determines spe-
cific forms of their protection.

The right to social security should be interpreted also with reference to the general
principles of social freedoms and rights (Wujczyk 2015, p. 277; Roszewska 2018, pp. 194-
207). It is therefore not excluded that the proposed solutions may be subject to consti-
tutional verification, including from the perspective of other constitutional provisions.

Conclusions

To sum up, social rights have a firm place in the Constitution, but should be subject
to a dynamic interpretation. It is emphasised that the Constitution comprises not only
provisions which support maintaining a system of social security, but also such that can
restrict it (e.g. the principle of equilibrium; Wujczyk 2016, p. 285). According to the
Constitutional Tribunal, the extent to which the right to social security will be imple-
mented in normal statutes depends on the state’s economic situation, the proportion of
the number of persons who work to the number of tax payers, the number of benefi-
ciaries and their wealth, the adopted social model of income protection in old age or in
the period of decline in vitality, as well as the anticipated economic and social trends,
in particular demographic trends (judgment of the Constitutional Tribunal of 7 May
2014, K 43/12, OTK-A 2014, No. 5, item 50).

At the same time, social rights as human rights should not depend entirely or es-
sentially on statutes (Wujczyk 2016, p. 286). Art. 67 of the Constitution leaves consid-
erable discretionary margin for reforming the system of protection against the risk of
incapacity for work. However, the provision itself is not entirely devoid of content and
reduced to a uniform minimum benefit. The wording of Art. 67 of the Constitution
enables a broad approach to the protection of the risk of incapacity for work. It entails
the protection of all citizens (other actors are subject to social security protection un-
der international agreements or EU provisions on the coordination of social security
schemes), not only those covered by social security or specific supply systems (e.g. for
uniformed services). This means that the state is obliged to provide protection also to
other people who are unable to work (in our system, these functions are performed,
among others, by a fixed allowance and social insurance benefits granted under spe-
cial regulations to persons who, as a result of special circumstances, do not meet the
conditions to receive the benefit). The constitutional shape of risk protection does not

of 25 June 2013, P 11/12, OTK-A 2013/5, item 62) or the right to survivors’ benefits as resulting from
the right of the deceased (Jedrasik-Jankowska 2010, p. 282; judgment of the Constitutional Tribunal of
13 May 2014, SK 61/13, OTK-A 2014, No. 5, item 52 and earlier case law of the Constitutional Tribunal
cited therein).
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interfere with its contemporary paradigm, either. It has gone from the risk of a work-
ing person to the risk of a person at working age. After all, the Constitution stipulates
that the right to social security is not granted in case of “loss of capacity for work,” but
in case of “incapacity for work” (this is confirmed by the development of legal regula-
tions in this area, in particular concerning the social pension).

In turn, the departure from the insurance method in favour of the right to social
security renders the protection of risks more flexible. The state is obliged to seek and
construct an entire set of norms for the protection of the risks specified in Art. 67 of the
Constitution, which would optimally implement the principles and objectives of this
right (Slebzak 2016, p. 1516, on the obligation to protect social rights in the form of such
a shape of statutory solutions which will optimally implement the content of constitu-
tional law and the cited case law). Traditional benefits from the social security disability
pension fund that are available to an individual do not ensure comprehensive protec-
tion of needs in case of incapacity for work. According to the modern understanding,
the protection of the risk of incapacity for work should include both protection against
lost or reduced income and protection of the possibility of regaining capacity for work
and protection of the existing capacity for work.
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