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Abstract

The European Social Charter, the EU Charter of Fundamental Rights and the European Pillar of
Social Rights, are tied by mutual interactions and inspirations. The aim of this study is to present
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1. Introduction

The European Social Charter (hereinafter referred to as: “ESC”), the EU Charter of Fun-
damental Rights (hereinafter referred to as: “CFREU”) and the European Pillar of Social
Rights (hereinafter referred to as: “EPSR”), despite the significant differences related to
their position in the multicentric legal order of the European countries, are tied by mu-
tual interactions and inspirations. It also applies to social rights related to conducting
social dialogue, such as freedom of association in trade unions and employers’ organ-
isations, the right to bargain collectively, the right to conduct collective disputes and
the right of workers to information and consultation.

The social dialogue and participation of workers are among the principles set out
in the European Pillar of Social Rights. The European Commission also refers to social
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dialogue at the European level as one of the mechanisms by which the principles of the
Pillar can be implemented, declaring support for the resumption of social dialogue at
the European level and emphasising the role of dialogue between employers” and em-
ployees’ organisations (Commission Staft Working Document: {COM(2017) 250 final}
{SWD(2017) 200 final} {SWD(2017) 206 final}).

The aim of this study is to present how three selected institutions of collective labour
law, the application of which may raise doubts in the Polish collective labour law (soli-
darity action, lockout and protection of workers’ ad hoc representatives), can be on the
ground of international law and the European Pillar of Social Rights.

2. Solidarity action

A solidarity action [strajk solidarnos$ciowy] can take two forms: a subsidiary strike
[strajk akcesoryjny] (organised to support the demands of workers who themselves
are on strike) and a defensive or substitute strike [strajk defensywny/zastepczy] (organ-
ised to support the demands of workers of another workplace who are not entitled to
strike). Art. 22 of the act on resolution of collective labour disputes (the Act of 23 May
1991, Dz.U. 2019, item 174 consolidated text) refers to the solidarity defensive strike.

Given that the organisation of a subsidiary strike is not explicitly prohibited by the
law, in should be considered admissible, especially in a situation where workers under-
taking such an action have an indirect and economic interest in the primary strike. In
particular, restrictions on the solidarity action covering employers belonging to a group
of undertakings should be considered unjustified (Oniszczuk 2014, pp. 757 ff). Addi-
tional arguments for the admissibility of the right to subsidiary strike are provided by
instruments of international law and their interpretations issued by international bodies.

In the Council of Europe’s human rights protection system, the right to collective
action is explicitly mentioned in Art. 6(4) of the ESC of 1961 and the Revised Euro-
pean Social Charter. Under the European Social Charter, a solidarity action should be
considered admissible, since such collective actions in fact relate to conflicts between
employees and the employer. Especially that, as F. Dorssemont underlines, the provi-
sions of Art. 6(4) ESC do not refer in any way to the relationship between employees
and their employer (Dorssemont 2017, p. 276; an opposite opinions: Swigtkowski 2007,
pp- 227-228; Mikkola 2010, p. 283; see also: ESCR Conclusions...).

The right to strike is also recognised by the International Labour Organization (see
more: Pazdzior 2002, pp. 45-52; Novitz 2003, pp. 89-125; Swigtkowski 2008, pp. 44 ff).
Even though the Convention No. 87 does not explicitly regulate the right to strike,' at

! The right to strike appears occasionally in ILO Conventions and Recommendations, e.g. in Art. 1 of
Convention No. 105, Dz.U. of 14 July 1959, No. 39, item 240, which prohibited the use of forced or com-
pulsory labour as penalties for participation in strikes, as well as in Convention no. 92, not ratified by
Poland (Gernigon, Odero, Guido 1998, p. 7).
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the second meeting in 1952, the Committee on Freedom of Association (CFA) recog-
nised the right to strike as an inseparable consequence of the right of coalition protected
by Convention No. 87 (International Labour Office 2018, pp. 146-147). The CFA’ po-
sition on the admissibility of a solidarity action is clear: A general prohibition of sym-
pathy strikes is a violation of workers’ rights, as is the ban on solidarity actions within
complex enterprises (International Labour Office 2018, p. 146). The ILO Committee of
Experts on the application of the conventions and recommendations (ILO-CEACR)
of 2012 confirmed the need to protect workers’ rights to industrial action in matters
concerning them, although in some cases a direct employer may not be a party to the
dispute. The Committee recalled that workers should be able to stage sympathy strikes
provided that the initial strike that they are supporting is itself lawful. and participate
in solidarity actions, provided the initial strike they are supporting is itself lawful (Re-
port of the Committee...).

References to the case-law of the European Committee on Social Rights and the ILO
can be seen also in the decisions of the ECHR, especially in Enerji Yapi-Yol Sen v. Tur-
key (judgment of the ECHR of 21 April 2009, application no. 68959/01) and also in the
case of the Croatian trade union of medical workers (Hrvatski lije¢nicki sindikat; judg-
ment of the ECHR of 27 November 2014, application no. 36701/09).

However, in the RMT case, the ECHR emphasised that as regards the right to strike,

“regard must be had to the fair balance to be struck between the competing interests of
the individual and of the community as a whole,” which means that the legislature of the
state—party to the Convention, may apply a margin of appreciation than (see: judg-
ment of the ECHR of 8 September 2014, application no. 31045/10, par. 86 of the op-
erative part of the judgment). This margin will be lesser in the case of direct industrial
action directed against the employer covered by the collective dispute, and in the case
of solidarity action—wider (judgment of the ECHR of 8 September 2014, application
no. 31045/10, par. 88, 99 of the operative part of the judgment).

Art. 28 of the CFREU guarantees to workers and employers, or their respective or-
ganisations, in accordance with Union law and national laws and practices, the right to
negotiate and conclude collective agreements at the appropriate levels and, in cases of
conflicts of interest, to take collective action to defend their interests, including strike
action. The explanations relating to the Charter of Fundamental Rights (Explanations
of the Praesidium...) emphasised that the right of collective action was recognised by
the European Court of Human Rights as one of the elements of trade union rights laid
down by Art. 11 of the ECHR. The modalities and limits for the exercise of collective
action, including strike action, come under national laws and practices, including the
question of whether it may be carried out in parallel in several Member States.

The right to take collective action, and thus not only a strike but also other forms of
protest, such as pickets, was limited, however, only to “conflicts of interest” that is aspi-
rations to shape the situation of workers. The Charter does not relate to rights disputes,
e.g. regarding the interpretation of labour law (Mitrus 2013). Member States may also
impose restrictions on the right to strike.
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The case law of the CJEU in this area is also interesting. In Viking (judgment of the
CJEU of 11 December 2007, C-438/05) and Laval (judgment of the CJEU of 18 Decem-
ber 2007, C-341/05) issued before the entry into force of the Lisbon Treaty, the Court
recognised the right to take collective action as a general principle of EU labour law.
This opinion was not limited to only one type of collective action (strike), so it should
be assumed that it covered various types of action, including a solidarity action, espe-
cially since in both cases collective actions (call for boycott—Viking—and blockade
of the construction site—Laval) had a solidarity character (Dorssemont, Rocca 2019,
pp. 489-490).

Admissibility of sympathy action stems not only from the in dubio pro libertate in-
terpretation of the national law, but also from the international law.

3. Lockout

The right to lockout is usually discussed in the context of the principle of equality and
balance between the parties of the employment relationship, as means of balancing
workers’ right to strike, in particular in the event of an illegal strike (Cudowski 2006,
p- 497; Swigtkowski 2008, p. 37). The fact that both social partners have measures to
exert pressure during the process of collective bargaining is also presented as a mani-
festation of the autonomy of social partners (Swigtkowski 2008, p. 32).

The lockout has not been regulated explicitly in the Polish labour law.? Just like the
right to strike, the right of employers and their organisations to lockout is not explic-
itly regulated in the ILO Conventions, however it is derived from Art. 3 of ILO Con-
vention No. 87 (Cudowski 2006, p. 496)- As mentioned above, both the UE Charter of
Fundamental Rights (Art. 28) and the European Social Charter (Art. 6(4))* refer to the
right of workers and employers and their representatives to collective actions. For em-
ployers or their organisations, the equivalent of strike is a lockout—an institution that
raises considerable controversy among labour law scholars. The European Committee of
Social Rights (ECSR) took it for granted that under the European Social Charter, both
the right of employees to collective action (which means not only strike but also oth-
er protest actions), but also the right of employers to lockout is protected (Baran 2010,
p. 715; Matey-Tyrowicz 2006, p. 63; Skapski 2014, p. 834). The ECSR does not deem it
necessary for the lockout to be regulated directly by law. It is sufficient if the conditions

? The legislature recognises the existence of this institution. The reference to the lockout can be fo-
und in Art. 165 (2)(8) of the act of 18 September 2001—Maritime Code, where the legislature formu-
lates the norm according to which the carrier is free from liability, if the damage occurred as a result of
lockout (possibly a strike or other circumstances suspending or hampering work completely or partial-
ly). See: Witkowski 2014, pp. 239-252.

* Cudowski (2006, p. 496) notes, however, that it was the right to lockout that determined Poland’s
refusal to ratify this provision.
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for lockout are determined by the practice of social partners and court rulings, and this
right is not excessively restricted.

According to A.M. Swigtkowski, within the common market social partners enjoy the
freedom to organise industrial actions to protect their interests, which is not restricted
by EU regulations, as demonstrated by the rulings of the CJEU, including in cases Laval
and Viking (Swigtkowski 2013, p. 128). The EU Charter of Fundamental Rights there-
fore strengthens the arguments of the lockout supporters, in particular as a response to
the announced illegal strike, and national legislature has a wide margin of appreciation
as to the introduction of appropriate solutions at the national level (Swigtkowski 1996,
pp- 31 ff; Mitrus 2013, commentary on Art. 28).

4. Protection of ad hoc representatives

Workers’ representatives selected in the in the standard manner adopted by the employer
usually function as a substitute form of representation of workers’ rights and interests,
subsidiary to trade unions (Stelina 2007, p. 97; as regards the relations of trade union
and non-trade union representative bodies, see: Stelina 2012, pp. 170 ff, 327 ff). The
group of ad hoc representatives of workers is very diverse and heterogeneous, regulated
in various provisions in case by case basis.

Workers’ representatives within the meaning of ILO Convention No. 135 in addition
to trade union representatives include elected representatives, namely, representatives
who are freely elected by the workers of the undertaking in accordance with provisions
of national laws or regulations of collective agreements and whose functions do not
include activities which are recognised as the exclusive prerogative of trade unions in
the country concerned (Art. 3 (b) of the ILO Convention No. 135). The content of the
ILO Convention No. 135 becomes of special significance as the Explanatory Report to
the European Social Charter (Revised) explicitly refers to ILO Convention No. 135 as
a source of inspiration for Art. 28 ESC (Revised) and explains that examples of facili-
ties to be granted to workers’ representatives may be found in ILO Recommendation
No. 143 of 1971. Definition of workers’ representatives under the Art. 28 ESC (Revised)
is even broader than in Convention No. 135, as it provides, in accordance with Part II
of the Appendix to the ESC (R), that “workers’ representatives” should be understood
as persons who have been recognised as such in accordance with national law or prac-
tice. In the 2014 Conclusions on Austria (European Committee of Social Rights, Con-
clusions on Austria, 5 December 2014, 2014/def/ AUT/28/EN), Malta (European Com-
mittee of Social Rights, Conclusions on Malta, 5 December 2014, 2014/def/MLT/28/
EN) and the Netherlands (European Committee of Social Rights, Conclusions on the
Netherlands, 5 December 2014, 2014/def/NLD/28/EN), the ESC (Revised) gives ex-
amples of workers’ representatives who may function alongside or instead of trade
unions (e.g. workers’ commissioner, works councils, workers’ representative on the su-
pervisory board). The term “workers’ representation” has no autonomous international
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definition and covers only those entities which are recognised as such under national
law (Swie}tkowski 2006, p. 366). Under Polish law, this broad definition would cover all
ad hoc representatives, because despite clear inspiration by ILO regulations, Art. 28 ESC
(Revised), unlike ILO Convention No. 135, does not apply only to elected representa-
tives (Brunn 2017, pp. 468-470).

This distinction is important. According to the Art. 59(4) of the Polish Constitution
the scope of protection of the freedom of association, the right to bargain collectively
and to conduct strikes and other forms of protest by trade unions was determined not
only by ratified but all signed international agreements. However, the rights of ad hoc
workers’ representatives go beyond the provisions of Art. 59(1-3) of the Polish Consti-
tution. This means that only the ratification of the European Social Charter (Revised),
of course including Art. 28 would ensure full protection for all workers’ representatives
in the Polish legal system. According to Art. 4 of ILO Convention No. 135, the national
legislation may specify the category or categories of workers’ representatives who are en-
titled to the protection and facilities provided for in this Convention. In the Polish legal
system, this protection was granted to institutional representations such as works coun-
cils, European works councils, works councils of a state-owned enterprise, not ad hoc
representatives (Baran 2014, pp. 916-918). This problem is all the more important be-
cause, as noted by Monika Latos-Mitkowska, the legislator on the one hand grants more
and more rights to representatives appointed ad hoc, and on the other hand, without
granting any protection or facilitation in the laws, usually does not specify any criteria
for how they should be selected. As a result, these entities are too weak to have a real di-
alogue with the employer, and their mandate to represent employees can be questioned
(Latos-Mitkowska 2014, p. 105; see also: Gladoch 2005, p. 201; Rycak 2010, pp. 162-164).

5. European Pillar of Social Rights

First of all, it has to be underlined that the European Pillar of Social Rights is not a le-
gal act or a binding catalogue of rights, but rather a set of principles that are designed
to lead to the development of legislative and political initiatives at EU and Member
State level. Proclamation of the Pillar made the social rights to be taken into account
more systematically in EU social and economic governance (De Schutter 2018, p. 47).
It is then worthwhile to reflect if the text of the Pillar itself as well as its implementa-
tion instruments can reinforce collective labour law institutions on the EU and in con-
sequence national level.

The authors of the European Pillar of Social Rights draw inspiration from interna-
tional law in the social sphere. At the same time, the very way in which Principle 8 of
the Pillar is expressed may raise doubts. Comparing the wording of Principle 8 to the
relevant provisions of the EU Charter of Fundamental Rights and the European Social
Charter, it can easily be seen that the Pillar does not develop or strengthen any of the
rights contained therein.
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First of all, the text of the Pillar lacks any reference to freedom of association as
a condition for social dialogue. Admittedly, the explanations to the Pillar (Commission
Staff Working Document: {COM(2017) 250 final} {SWD(2017) 200 final} {SWD(2017)
206 final}) refer to Art. 28 of the CFREU and also Art. 151 of the Treaty on the Func-
tioning of the European Union regarding the promotion of dialogue between social
partners, but references to the European Social Charter and the ILO Conventions on
freedom of association, such as Conventions 87, 98 and 151 (Lorcher, Schomann 2016,
p. 68), have been omitted. This way of formulating both the text of the proclamation
and explanations may suggest that taking further actions to implement the freedom of
coalition is not necessary.

The fragment on collective bargaining provides that social partners “shall be encour-
aged” to negotiate and conclude collective agreements. However, this is not tantamount
to the right to conduct such bargaining. Only in respect of workers” information and
consultation the phrase “workers or their representatives” was used. However, the “sup-
port for increased capacity of social partners to promote social dialogue” may on the
one hand relate to social dialogue at every level, and on the other hand the declared

“support” seems to be related to the process of conducting the dialogue, and not its re-
sults in the form of collective agreements.

The text of the Pillar also omits the right to strike guaranteed in both Art. 28 of the
CFREU and Art. 6 of the ESC. It includes only a much more general guarantee of respect
for the “right to take collective action”, which does not seem to encourage the imple-
mentation of those instruments of international law that guarantee the right to strike
to employees directly (like the EU Charter of Fundamental Rights and ESC) or indi-
rectly through interpretations issued by judicial bodies as is the case with ILO or ECHR.

Principle 8 of the Pillar regarding social dialogue in the third sentence refers to the
right of workers or their representatives to be informed and consulted in good time on
matters relevant to them. The examples of the areas of information and consultation
given in this paragraph (in relation to transfers, restructuring and merger of undertak-
ings, as well as collective redundancies) bring to mind both institutional representation
existing in the Polish legal system and ad hoc workers’ representatives (e.g. as part of
collective redundancies). In addition, the activities of ad hoc representatives also cover
issues that are reflected in other Pillar principles, such as for example Principle 5—se-
cure and adaptable employment, Principle 7—information about employment condi-
tions and protection in case of dismissals, Principle 10—healthy, safe and well-adapted
work environment and data protection. This could open discussion on the status of this
category of workers’ representatives.

However, the potential for strengthening workers’” representation (not just trade
unions) is not sufficiently used. The working document accompanying the Pillar de-
fines the role of social partners in a fairly general and schematic way (Commission Staft
Working Document: {COM(2017) 250 final} {SWD(2017) 200 final} {SWD(2017) 206
final}). These references come down to four “formulas” describing social partner’s ac-
tivities on each level (wider in: Unterschiitz 2019). In fact activities undertaken by the
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social partners depend on their initiative and can hardly be attributed to the content of
the working document presented above.

The European Pillar of Social Rights is accompanied by the Social Scoreboard de-
signed to monitor the implementation of the Pillar principles by tracking trends and
results in EU countries in 12 areas divided into three categories: equal opportunities
and access to the labour market, fair working conditions and social protection and in-
clusion. The Social Scoreboard was presented for the first time in April 2017, and then
in March 2018 in the joint employment report (Joint Employment Report...). It is in-
tended to contribute to the European Semester of economic policy coordination, serv-
ing to assess social policy progress (Monitoring EU Member...). The intention of the
authors is that the social scoreboard should also detect key employment and social
problems and assess convergence or divergence patterns between Member States (see:
The Social Scoreboard). The scoreboards from 2017 and 2018 completely omitted the
indicators related to conducting social dialogue, although some of the principles can
and should finally be implemented through agreements concluded at the appropriate
level—the workplace or industry—and in practice are subject to collective bargaining.
These include in particular: principle 1—education, training and life-long learning; prin-
ciple 2—gender equality; principle 3—equal opportunities; principle 4—active support
to employment; principle 7—information about employment conditions and protec-
tion in case of dismissals; principle 9—work-life balance and principle 10 concerning
healthy and safe working conditions. Omitting these aspects of social dialogue means
that monitoring the implementation of principle 8 on social dialogue is at least signifi-
cantly hindered. It should not be expected that implementation of the European Pillar
of Social Rights will contribute to solving the problems around solidarity strikes, lock-
out and non-union workers’ representatives in Poland.

6. Concluding remarks

Despite some similarities in the way workers’ collective rights are formulated, it can be
seen that European Social Charter (Revised) provides a broadest protection for the col-
lective workers’ rights than the EU Charter of Fundamental Rights.

In case of solidarity action the provisions of the EU Charter of Fundamental Rights
and the European Social Charter (Revised) provide arguments for a broader appli-
cation of the solidarity action than this specified in the act on resolution of collec-
tive disputes and additional arguments for the admissibility of the right to subsidiary
strike are provided by instruments of international law and their interpretations is-
sued by international bodies. Given that the legislator does not explicitly prohibit the
organisation of a subsidiary strike, in accordance with the in dubio pro libertate prin-
ciple, the conduct of a subsidiary strike should be regarded as admissible, especially
in a situation where employees undertaking such an action have an indirect and eco-
nomic interest in the primary strike. In consequence, the application of restrictions
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on the solidarity action in the case of employers belonging to a group of undertak-
ings should be considered unjustified (Oniszczuk 2014, pp. 757 ft). It is doubtful that
the Pillar of Social Rights could contribute to changing national regulations, because
as mentioned in the introduction the issue of strike was completely omitted in Prin-
ciple 8 of the Pillar.

As far as the lockout is concerned wording of Art. 6 of the ESC and Art. 28 of the
CFREU provide an argument for regulating the conditions of carrying out lockouts by
employers (according to Cudowski 2006, p. 496, it was the right to lockout that deter-
mined Poland’s refusal to ratify this provision ). The draft Collective Labour Code of
2008 included such a proposal. However, in the draft Collective Labour Code of 2018,
this institution was not regulated. It is therefore doubtful whether the legislature in-
tends to introduce regulations regarding this institution in the future. Given the way
Principle 8 of the EPSR is formulated means that this instrument is not likely to change
the national legislation on lockout.

The EU Charter of Fundamental Rights provides additional arguments for granting
protection and facilities to ad hoc workers’ representatives. Even if there is no equiva-
lent of Art. 28 of the ESC (Revised), however, some provisions should be interpreted in
the light of Art. 28 of the ESC (Revised). These include Art. 21 (non-discrimination),
Art. 27 (right to information and consultation) and Art. 30 (protection in the event of
unjustified dismissal; Brunn 2017, p. 476). Also in this area, it is hard to expect that the
Pillar of Social Rights will give hope for new initiatives affecting the shape of national
regulations, although the wide range of rights granted to workers’ representatives elected
ad hoc encourages further reflection. Also on the basis of the working document illus-
trating the implementation of the Pillar principles, it can be argued that the initiatives
taken under the above-mentioned principles most likely will not contribute to the pro-
tection and facilitation of workers’ representatives appointed ad hoc (Commission Staft
Working Document: {COM(2018) 130 final}).

As far as implementation of the Pillar is concerned, reference to social dialogue in
national recommendations for Poland, the is quite general (Commission Staff Work-
ing Document: {COM(2018) 120 final}). The authors of the document point out that
the Social Dialogue Council does not receive all important draft laws (e.g., such as the
amendment to the law abolishing the upper limit of social security contributions), al-
though it conducted intensive work in several policy areas. It is also stated that Poland
has one of the lowest rates of collective bargaining coverage in the Member States, and
wage negotiations are hardly coordinated at all, as they take place mostly at company level.

However, in the Report planned for 2019, introduces changes that strengthen the
voice of social partners. There is more room for social dialogue, and a reference to
the ability of social partners to act, illustrated by the indicator of unionisation in in-
dividual EU countries. The authors rightly point out that the unionisation rate alone
does not necessarily determine the actual strength and participation of trade unions,
giving the example of France, where relatively few trade union organisations enjoy
broader public support (Draft Joint...). The authors of the report also note the impact
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of new forms of work organisation on the level of unionisation as well as initiatives
taken by trade unions for employees of digital platforms and recruitment of members
among young people (Joint Employment Report..., p. 73). Nevertheless, the possible
influence of the EPSL on presented institutions of collective labour law in Poland is
rather weak.
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