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from the Perspective of General Administrative Law

The study of the public property institution formation process in the sys-
tem of general administrative law should be started with some clarification
of the institutional features of the legal system. A comprehensive analysis
of law sources containing legal norms regarding public property clearly
demonstrates that the public property institution is a fairly wide legal cat-
egory; it sets up the general essential features of public property as well as
possibilities of its use and the procedure for public administration in this
field. The said legal institution acts as a legal phenomenon structuring a set
of legal norms regarding the establishment of legal frameworks for various
types of public property.

It should be stated straight away that, as S.V. Nesynova rightly notes,
there is no unity of approaches to the essence of that legal institution, in
particular to public property as a legal category®. Nevertheless, it should be
clarified that the structuring of legal norms, not least in the field of public
property, is extremely topical, taking into account the formation historical
paradigm and essential features of public property.

In the regulatory context, this will allow for optimisation of the mech-
anism of public property administration as well as the interaction between
public and private law entities in terms of its use. In this regard, A.S. Avtono-
mov observes the views according to which the legal institution is ontological
phenomena determining the patterns of formation and development of the
corresponding legal categories; a combination of legal norms establishing the
legal basis for the implementation of homogeneous social relations within
a particular country as well as similar legal institutions of other countries’.
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Thus, it can be stated that the formation of the public property institu-
tion in the system of general administrative law has provided for the in-
stitutionalisation of a complex legal core mentioned above for the stand-
ardisation of legal norms in a complex formation. From the perspective
of the provisions stated here, S.S. Alekseev perceives the legal institution
as a specific primary structural element* and consequently O.I. Yushchik
interprets this legal category as a ,,normative-legal way of recognising the
necessity of a public institution™. According to our opinion, it is by the
nature and orientation of the subject of legal norm regulation in the field of
public property that one can establish the systemic-institutional pertinence
of this legal entity.

At the same time, it is necessary to establish the individualisation of
such legal norms, including in order to optimise the legal framework in the
field of public property use and administration, which should be formed
by clearly defining the place of these legal norms. Such conditions must be
achieved due to the stability of subjective and objective properties of the
relations that are a part of the administrative and legal support in the field
of public property use as well as a public and administrative component
taking into account the needs and interests of civil society considering on-
tological, axiological, epistemological, positivistic, pragmatic and realistic
criteria.

In particular, in functional terms, the ontological criterion allows for
establishing the procedure for the formation of the public property institu-
tion as a constituent element of administrative law. Thus, in the ontological
dimension, it is first necessary to focus on the legal nature of relations in
the field of public property use as an objective reality in external relations
and from the point of view of constructivism in internal relations. In for-
eign doctrine, there is the scientific opinion that in this case it is about
the grounds of constructivism in the formulation of ontological assump-
tions and the interpretation of objective characteristics®. Following that
approach, the place of the public property institution as an element of the
general administrative law system is determined by the social orientation
of using such property, taking into account its institutional features, within
the limits of a changing legal reality.

Alternatively, in epistemological terms, the formation of the public
property institution in the system of general administrative law, it is nec-
essary to focus on assumptions about the acceptance of the application of
relevant legal categories as well as on a qualitative approach when inter-
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preting the latter. At the same time, subjective characteristics of the social
dimension of public property dominate, taking into account a motivational
component of participants in administrative legal relations in the field of
legal protection and use of public property. These actors play a crucial role
in determining the place of the said property institution in the administra-
tive law system. Accordingly, the epistemological criterion is closely inter-
twined with the axiological factor of public property institutionalisation. In
fact, as it is pointed out by R. Thuah and D. Eaton, the axiological criterion
is based on the categories of neutrality by not using evaluative judgments
and on the basis of judgments about values, taking into account subjective
properties’.

Therefore, the qualitative reflection of criteria for the formation of the
public property institution in the system of general administrative law de-
scribed above is not sufficient for the full identification of the relevant sys-
temic and structural relations. Hence, the use of quantitative and mixed cri-
teria of institutionalisation in the field of public property can be considered
as accepted practice. In essence, one must agree with foreign scholars that it
is reasonable to add quantitative and qualitative, positivistic and pragmatic
criteria to the ‘pure’ qualitative ontological, axiological and epistemological
approaches as well as the instruments of the realist approach®. For example,
from the pragmatic point of view, when formulating the criteria for public
property institutionalisation, it is necessary to take into account the social
realities of life in the field of public property use on the basis of which the
interpretation of such property administration effectiveness is made. The
realism of such criteria is expressed in their objectivity and independence
in interpreting legal facts on the basis of world-wide views, cultural charac-
teristics and experience in the field of legal regulation.

Further exploring the notion of quantitative and mixed criteria for the
establishment of the public property institution, it is reasonable to charac-
terise the quantitative legal instruments of the positivistic orientation of
understanding the criteria for the formation of the public property institu-
tion. In this respect, the positivistic aspect of understanding the systemati-
sation of administrative law will allow for implementing the epistemology
of the formation of the public property institution in the most effective way,
taking into account the objectivity of the process and independence from
subjective factors. From the standpoint of positivism as a mono-method, it
is about taking into account the categories of objectivity, factual reliability
and cause-and-effect relationships.

In general, one can formulate the interim conclusion that constructiv-
ism, naturalism, interpretation and introduction of quantitative and qual-
itative criteria for the formation of the public property institution in the

7 Ibidem, p. 937-938.
8 Ibidem, p. 938.
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system of general administrative law allow for taking into account the so-
cial dimension of relations in connection with the administration of such
property, the economic dimension of such activity on the basis of a holis-
tic legal philosophical approach. This creates conditions for ensuring the
depth and breadth of the mechanism of administrative and legal support
for the implementation of public property legal frameworks.

Therefore, it can be stated that in terms of the presented ontological,
epistemological, axiological, positivistic, pragmatic and realistic criteria for
the formation of the public property institution in the system of general
administrative law, it is necessary, above all, to be guided by the subject and
regulative characteristics of these categories. Essentially, in the objective
and causal dimensions, one can agree with ES. Fatkullin that according to
the subject of legal regulation it is possible to establish a ,,measure of qual-
itative specificity” of the formation of legal institution’.

At the same time, the common generic features of relations in the field
of public administration and the use of public property indicate a generic
relationship of this institution with other constituent elements of the sys-
tem of general administrative law. The point is the establishment of powers
of public administration and users of public property as well as the au-
tonomy of the legal status of participants in administrative legal relations
regarding the use of public property and administrative legal methods of
protection in this field.

It is no less important to take into account the restrictive orientation of
these criteria for the institutionalisation of legal norms regarding public
property. It is also necessary to clarify that the external and internal laws
of the subject-regulating field in the use of public property unambiguously
coincide with the basic postulates of administrative law. Therefore, accord-
ing to E.N. Trubetskoy, it is worth taking into account both the provision
and the restriction of external freedom by legal norms'. In this way, the
institution of public property is aimed at the formation of a procedure for
regulating administrative legal relations in the field of public property use
in a heuristic dimension. Such institution should be considered as a sub-
system establishing variations of the genesis and functioning of adjacent
institutions of general administrative law.

It follows that in an abstract and specific context, the attribution of these
legal norms to the institution of the general administrative law system is
based on understanding of trends in the knowledge of the objective charac-
teristics of public property. These features serve as the basis for taking into
account new developments in the doctrine and practices of public law, in
particular, in an administrative and legal context.

° EN. Fatkullin, Problems of the Theory of State and Law. Course of Lectures, Publi-
cation of Kazan University 1987, p. 186-189.

1 E.N. Trubetskoy, Encyclopedia of Law, St. Petersburg: Publishing house Lan 1998,
p. 14, 16, 21.
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At the same time, one should also proceed from the assumption that the
criteria for attributing the public property institution to the system of gen-
eral administrative law has a dynamic context, which is reflected through
similar functions of the institutions of general administrative law. At the
doctrinal level, this approach is supported by L.I. Spiridonov'' et al. In ad-
dition, the dynamic criterion is closely related to the axiological one taking
into account the main system-forming role of functions and the anthro-
pocentric orientation of administrative law in relation to its institutions.
It also allows for minimising internal contradictions between the constit-
uent elements of the system of general administrative law when differen-
tiating its institutions, while simultaneously attributing them to a single
system-forming core of the branch of law mentioned. The postulates de-
scribed here appear during the formalisation of the institutions of adminis-
trative law by harmonising the interests of the subjects of public and private
law. In this respect, in relation to the dynamic criterion of attributing the
public property institution to the system of general administrative law, it
is necessary to consider the trends of filling the relevant administrative le-
gal relations with meaning. These fundamental categories are crystallised
in the legal reality regarding the cooperation of public administration and
civil society representatives in public property administration on an an-
thropocentric basis.

In fact, both the statics and dynamics of the criteria for the formation
of the public property institution in the system of general administrative
law stipulate the essential regulatory aspects of the entire complex of le-
gal norms regarding the establishment and development of the mechanism
of administrative and legal support in the field of public property use. It
means the similarity of the regulatory features of the content of the pub-
lic property institution with the traditional institutions of general admin-
istrative law, primarily through the content of disposition of the relevant
legal norms. In this respect, O.I. Yushchik explains that the subject of le-
gal norms is a sufficient and consistent criterion for grouping them into
a legal institution and establishing its system and structural pertinence'.

It is also important to take into account the hierarchical pyramidal sys-
tem-forming role of criteria for the formation of the public property insti-
tution in the system of general administrative law. Such criteria allow, in
logical and evaluative terms, for ensuring the unity of administrative law
norms within its institutions based on historical realities and the freedom
of the subjects of law-making and law enforcement. Thus, one can state that
the ‘design’ dimension of the criteria for the formation of the public prop-
erty institution results directly from the essential regulatory orientation of

" L.I. Spiridonov, State and Law Theory, Moscow [b.v.], 1995, p. 175; V.D. Sorokin,
Legal Regulation: Subject, Method, Process, ,,Law Science” 2000, Vol. 4, p. 34-35.
12 O.1. Yushchik, Fields and Institutes..., p. 26-29.
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administrative and legal relations in the field of public administration and
the use of public property. In this respect, the definition of the place and es-
sential modelling of the public property institution in the system of general
administrative law allow for ensuring a renewal of a conglomerate of legal
norms within its boundaries, taking into account the latest trends in theory
and practice in the field of public property. The general orientation of these
criteria should be characterised by the optimality, completeness, accuracy
and adequacy of the reflection of the regulatory features of the legal norms
establishing legal frameworks of various types of public property.
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Abstract

This article concerns the ontological, epistemological, axiological, positivistic, pragma-
tic and realistic criteria of the formation of the institution of public property in the
system of general administrative law. The general orientation of these criteria should be
characterised by the optimality, completeness, accuracy and adequacy of the reflection
of the regulatory features of the legal norms establishing legal framework of various
types of public property.
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Kryteria ksztaftowania instytucji wtasnosci publicznej
w 0g6Inym prawie administracyjnym

Streszczenie

Artykul dotyczy ontologicznych, epistemologicznych, aksjologicznych, pozytywistycz-
nych, pragmatycznych oraz realistycznych kryteriéw ksztaltowania instytucji wia-
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snosci publicznej w systemie ogolnego prawa administracyjnego. Ogoélna orientacja
wymienionych kryteriéw powinna charakteryzowac si¢ optymalnoscia, pelnoscia, do-
ktadno$cig oraz adekwatnoscig odzwierciedlenia cech regulacyjnych norm prawnych
ustanawiajgcych ramy prawne roznych typow wlasnosci publicznej.

Stowa kluczowe: ksztaltowanie instytucji wlasnosci publicznej, ogdlne prawo
administracyjne
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