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Abstract

In the Slovak historiography, constitutional history was dominant and accounted for the largest num-
ber of publications in the researched period of 2000-2015, comprising monographs, journal articles,
students’ textbooks and collections of conference papers. The contribution provides an overview of
production revolving around five major topics of Slovak constitutional historiography, offering an ex-
tensive list of works from the 2000-2015 period in the footnotes and in the final list of bibliography.
The aim was to include all relevant publications from the period, which explains the number of refer-
ences and the length of the list of bibliography.
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Introduction

Constitutional history traditionally plays a leading role in Slovak legal historiography.
A reason may lie in the fact that Slovakia is a relatively new state on the map of Europe,
its territory retrospectively having formed a part of Czechoslovakia (1918-1992), the
Hungarian Kingdom (1000-1918), and going even deeper into history a part of the so-
called Great Moravia (833-907 AD) and even older Nitra principality (cca. 800—833
AD). A historical strive of Slovaks for national recognition and for an independent state
represents a rich substance to be researched within constitutional historiography. In the
second line, one should also not forget the traditional inclination of legal historiogra-
phy towards constitutional history, dating back to the 18" and 19" centuries when con-
stitutional history of the Kingdom of Hungary was a tool to resist the centralization

! The contribution is a partial outcome of the Project APVV-15-0349 Individual and the Society — their
mutual reflections in the course of history [Individuum a spolo¢nost’ — ich vzajomna reflexia v historickom
procese].
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efforts of Habsburg rulers. This inclination was preserved even in the 20" century in
Czechoslovak Republic, where constitutional history was given priority by legal histo-
rians, since history of other legal branches was still a part of valid law — due to using
traditional Hungarian law in Slovakia until 1950. All this frames the current picture of
legal historiography in the Slovak Republic — constitutional history remains dominant
and accounts for the largest number of publications each year, representing mainly stu-
dents’ textbooks? and collections of conference papers.’

As far as the institutional aspect of constitutional history is concerned, in Slovakia
there are currently six law schools, whereby each of these has a separate Department
of Legal History (History of State and Law/History of Law) established, and two law
schools even have a separate Department of Roman (and Canon) Law in addition. Within
all the law schools, there were only six professors of legal history employed in 2015, who
basically specialized mostly in constitutional history, given the above historical reasons.
In addition to these six full professors, there were eleven associate professors (including
those who specialize in Roman Law), and some two dozens of assistant professors and
PhD. students in the field called Theory and History of State and Law, who also largely
pay attention to constitutional history. It is thus quite clear why it is constitutional history
which accounted for the most of publications in legal history in 2000-2015.

In this paper, we shall try to present to an international audience the most important
publications from this field, published in the given period of 2000-2015, basically re-
volving around five major issues of Slovak constitutional history:

1) Great Moravia;
2) national revival in the 19" and 20" century;

2 Crosscutting textbooks from the period between 2000 and 2015 include foremost the following:
J. Bena, T. Gabri$, Dejiny prava na Slovensku I (do roku 1918) [History of Law in Slovakia I (until 1918)],
Bratislava 2015, 211 p.; J. Bena, T. Gabris, History of Law in Slovakia I (until 1918), Bratislava 2015, 211 p.;
M. Laclavikové, A. Svecova, Praktikum k dejindm $tatu a prava na Slovensku: (od najstarsich cias do roku
1848). 1. [Practicum on History of State and Law in Slovakia (from ancient times till the 1848)], 1*' ed., Trnava
2015, 234 p.; P. Mosny, M. Laclavikova, Dejiny Statu a prava na tizemi Slovenska: (od najstarsich cias do
roku 1848). 1. [History of State and Law in Slovakia (from ancient times till the 1848)], 2™ ed., Bratislava
2015, 134 p.; M. Laclavikova, Slovak legal history (with regard to the state and law until 1918), 1 ed.,
Trnava 2013, 1 CD, 143 p.; P. Mosny, M. Laclavikova, Vybrané kapitoly z vyvoja pravnych institutov [Selected
chapters from the development of legal institutes], 1 ed., Trnava 2013, 195 p.; Pramene prdva na tizemi
Slovenska 2. 1790-1918 [Sources of Slovak Legal History 2. 1790-1918], ed. M. Laclavikové, A. Svecova,
Bratislava 2012, 673 p.; M. Skalos, Slovenské a ceskoslovenské dejiny Statu a prava v rokoch 1945—-1989
[Slovak and Czechoslovak History of State and Law in 1945-1989], 1** ed., Banska Bystrica 2011, 426 p.;
P. Mosny, M. Laclavikova, Dejiny Statu a prava na vizemi Slovenska 1. (od najstarsich cias do roku 1848)
[History of the State and Law on the Territory of Slovakia I. (from ancient times till the 1848)], Bratislava
2010, 103 p.; L. Vojacek, T. Gabris, Pramene k pravnym dejinam Slovenska II (po roku 1918) [Sources of the
Legal History of Slovakia II (after 1918)], Bratislava 2009, 326 p.; M. Lysy, Pramene k pravnym dejindm
Slovenska 1 (do roku 1918) [Sources of Slovak Legal History 1. (to 1918)], Bratislava 2009, 234 p.; P. Mosny,
M. Laclavikova, History of state and law on the territory of Slovakia: from ancient times till 1848. 1, 1 ed.,
Plzen 2009, 93 p.; Pramene prava na vizemi Slovenska 1. (od najstarsich cias do roku 1790) [Sources of Slovak
Legal Historyl (from ancient times till the 1848)], ed. M. Laclavikové, A. Svecové, Trnava 2007, 415 p.

3 Such as Premeny ustavného prava. Kontinuita a diskontinuita [ Transformation of Constitutional Law.
Continuity and Discontinuity], ed. M. Lysy, M. Povazan, Bratislava 2014, 286 p.; (Dis)kontinuita prava a kriza
(Sekcia pravnych dejin a rimskeho prava) [(Dis)continuity of law and the crisis (Session of legal history and
Roman law)], Bratislava 2013, 1948 p.; Historické pravne systémy a integracia Eurépy [Historical Legal
Systems and the Integration of Europe], Bratislava 2011, 288 p.
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3) wartime Slovak state (1939-1945);

4) Decrees of the President Benes and Regulations of the Slovak National Council
in 1940s, and finally,

5) disintegration of Czechoslovak Federation and emergence of the Slovak Republic
in 1993.

The contribution will thereby represent a sort of “reverse” annotated bibliography —
instead of providing annotations of the individual pieces of scholarship in the period of
2000-2015, we shall offer a number of issues that the scholarship has mostly paid atten-
tion to, while referring to those books, articles and papers that dealt with the individual
topics. Hence, the footnotes in this paper will not play the usual role of supporting the
claims stated in the contribution proper, but rather they will serve to enlist all the major
pieces of scholarship published in 2000-2015, dealing with the respective topics and is-
sues. This explains the extensive referencing as well as the extensive list of bibliography
in the end of this paper. In contrast, some of the “filler” explanations connecting the key
topics to which attention was paid by constitutional historians, build rather on general
knowledge that does not require specific referencing and therefore, no references to lit-
erature were employed there, knowing they would cause a distortion in the nature of this
contribution as an overview of the topics covered by constitutional historians in Slovakia
in 2000-2015.

Unfortunately, due to the varying degree of controversies and problematic issues con-
nected to the five areas of constitutional history, it is not possible to use the same struc-
ture in each of the subchapters in this contribution — namely, while some of the issues are
clearly an object of fierce polemics, and opposing viewpoints can be presented (such as
in subchapters 1 and 3), the other topics are often an object of a wider consensus where
the issues are discussed in a generally accepted “canon” form of discourse, and no major
challenge to this “canonical view” was offered in 2000-2015. Still, in order to provide
an overview of all major works of constitutional historiography in Slovakia, we could
not omit the “canonical” works in our present contribution.

1. Great Moravia as an archetype of Slovak statehood

Great Moravia (833-906/907) is a traditional research object of constitutional histo-
riography in Slovakia.* This is mainly due to searching for the earliest roots, or ar-
chetypes of “Slovak™ statehood in the territory of Slovakia. Still, in the so-called first
Czechoslovak Republic (1918—-1938) Great Moravia was also considered an archetype
of mutual coexistence of Czechs and Slovaks in a common state. This was in clear con-
trast to the later Nazi-sponsored wartime Slovak state of 1939-1945, where rather a pre-
decessor of Great Moravia in the territory of Slovakia, a so-called Nitra principality,

4 P. Mosny, Stdtopravny nacrt dejin Velkej Moravy [State-law sketch of the history of Great Moravia),
“Z dziejow prawa” 2012, vol. 5, issue 13, pp. 31-55; E. Semancova, Zanik Velkej Moravy v pramerioch [Fall
of Great Moravia in the Sources], “Milniky prava v stredoeurdpskom priestore” 2009, 2. Cast, Bratislava
2009, pp. 649-654.
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was emphasized.® The ruler of the principality, the “Slovakian” Prince Pribina was ex-
pelled in 833 by the Moravian Prince Mojmir, which gave rise to Great Moravia, and in
the eyes of representatives of the wartime Slovak state also to a sort Czech dominance
over Slovakia, echoing the situation in Czechoslovakia in the 20" century.

Currently, because of the idea of Nitra principality having been compromised during
the wartime Slovak state, but also because of greater cultural legacy of Great Moravia
(giving rise to the first Slavic literature, including legal texts, written by missionaries St.
Cyril and Methodius), today’s Slovak Republic quite naturally endorses rather the legacy
of Great Moravia than that of the Nitra principality. Still, there is a number of issues that
resurface regularly in writings of historians and legal historians, where these can not
agree on some basic concepts and interpretations.

From among the issues that resonated within 2000-2015 in context of Great Moravia
the most, it is in the first place an old and ever-lasting debate on whether Great Moravia
was a state or only a tribal realm.® One may surely doubt about the modern-day notion
of “state” in respect to early medieval realities — even in case of the then most im-
portant European power structures, such as the Frankish Empire. For decades already,
Western historians speak rather of dominion, lordship, Herrschaft, etc. instead of medi-
eval “state”.

Thus, it is accepted even in Slovakia that despite the designation of Samo, a leader
of central European Slavs in the 7% century as a rex (in the Chronicle of Fredegar),
and despite referring to the so-called Samo’s Kingdom (623-658 AD), this was “only”
a barbarian kingdom created to fight against the Avar Khaganate,” and no actual “state”
in the modern sense. The same reservations as to being a “state” apply also to the already
mentioned Principality of Nitra, ruled by Pribina.?

Recently, however, even the nature of Great Moravia, traditionally accepted as be-
ing a medieval state, started to be disputed. Reference can be made here e.g. to an article

> M. Lysy, Slovensky stat ako pokracovanie Velkej Moravy. Pokus o hladanie historického predchodcu
[Slovak State as a Continuation of Great Moravia. An Attempt to Find a Historical Predecessor] [in:] Premeny
ustavného prava, pp. 139-148.

¢ M. Lysy, “Velkomoravsky stat” [ “Great-Moravian State ] [in:] Quid leges sine moribus? (Metamorfozy
vyvoja Statu a prava v dejindach), Krakow 2014, pp. 253-271; idem, Kolko gentes tvorilo zdaklad politického
zriadenia na Morave v 9. storoci? [How many Gentes Formed the Basis of the Political Establishment in
Moravia in the 9" Century?] [in:] Prdvo v priestore a case, Bratislava 2014, pp. 120-135; idem, Prechod
kmenovej spolocnosti k Statu v strednej Eurdpe a jej charakteristika na zdklade sucasnej historiografie [ The
Transition of the Tribal Society to the State in Central Europe and its Characterization on the Basis of
Contemporary Historiography) [in:] Historické pravne systémy a integrdacia Europy, Bratislava 2011, pp. 109—
116; idem, Transformdcia kmernovej spolocnosti na stat, vznik Velkej Moravy a Uhorska [Transformation
of the Tribal Society into the State, Creation of Great Moravia and Hungary], “Acta Facultatis Iuridicae
Universitatis Comenianae” 2010, 28, Bratislava 2010, pp. 223-235; idem, Stat ako nadetnickd organizacia
[State as a Supra-Ethnic Organization], “Mil'niky prava v stredoeurépskom priestore” 2008, Bratislava
2008, pp. 406-410; A. Svecova, Ku charakteru a pociatkom $tatogenézy a patrimonialneho Statu na tizemi
Slovenska [On the character and origin of the state-genesis and patrimonial state in the territory of Slovakia]
[in:] Pocta Eduardu Vickovi k 70. narozeninam, Olomouc 2010, ed. K. Bubelova, pp. 403-413.

7 M. Lysy, Avarsky kagandt ako zabudnuty utvar slovenskych pravnych dejin [Avarian Caganate as
a forgotten unit of Slovak Legal History] [in:] Pocta Karlu Schellemu k 60. narozenindm, Ostrava 2012,
pp. 421-426.

8 Cf. J. Steinhiibel, Nitrianske knieZatstvo [Principality of Nitra], Bratislava 2004.
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by J. Steinhiibel, entitled “Great Moravia on halfway from tribe to state”.” According to
Steinhiibel’s provocative opinion, Great Moravia had never reached the level of a true
state, and until its demise it remained only a tribal realm. Still, majority of scholars
traditionally presume that the attempts to transform the Great Moravian tribal realm to
a dynastic Christian formation (especially under the rule of Svétopluk in 871-894) were
successful.

Furthermore, with respect to Great Moravia, great attention was paid in 2000-2015
to Svitopluk’s official title as a sovereign.'® According to Great Moravian sources, rulers
were mostly known as knezw (moravskij — in the Life of Constantine, ch. 14), only in the
Life of Methodius the title korolb (ch. 9, 16) is used. Thereby, a prevailing opinion is that
it was used here to denote the Frankish Arnulf rather than Svitopluk. In a report from
846847, Arabian writer Ibn Churdadbi (in his work Book of roads and kingdoms) also
expressly states that the ruler of Slavs (without specification) is called k.ndz. Still, some
foreign sources of western and papal provenance have used the title rex when addressing
Svitopluk. Together with a report on “advancing to the kingship”, found in the chronicle
by Reginon of Priim (year 890), these are arguments for those (M. Kuéera, M. Homza)
who argue that Svitopluk was a true “king”. Other historians, however, dispute this
interpretation of Reginon’s Chronicle — they claim it was Arnulf who was elevated to
kingship. The same dispute is also linked to the text of Analyst Saxo where a part of
historians again see Svitopluk as the one who was lifted to kingship.!!

These disputes and ambiguous terminology, together with the already outlined dis-
cussions on Great Moravia being halfway between a tribal society and a state, may be
concluded as that Svitopluk was most probably considered by his contemporaries as
somewhere between a tribal prince and a dynastic Christian ruler. This development
could potentially lead to the stabilization of royal dynasty of Moymirids, which, how-
ever, ultimately failed because of an early breakdown of Great Moravia. It was only the
successor dynasty of the Hungarian Arpadians, who attained the title of kings one hun-
dred years later'? — interestingly, the so-called St. Stephen’s crown of Hungarian Kings
bears a Slavic inscription meaning the king — krales."

? J. Steinhiibel, Velkd Morava na polceste od kmena ku Statu [Great Moravia on Halfway from the Tribe
to the State], “Forum Historiae” 2014, vol. 8, issue 2.

1 M. Homza, O kralovskom titule Sviitopluka I. (7 894) [On the Royal Title of Svitopluk], “Historicky
Casopis” 2013, issue 4, p. 655; J. Steinhiibel, Bol alebo nebol Svitopluk kralom? [Was Svitopluk a King or
not?], “Historicky ¢asopis” 2013, issue 4, p. 671; on kingship among Germans cf. P. Bystricky, Krdlovska
hodnost u Germanov [The Germanic Royal Rank], “Forum Historiae” 2014, vol. 8, issue 2; R. Jager,
Titulatiira velkomoravskych panovnikov [Royal Rank of Great Moravian Monarchs], “Teoretické uvahy
o prave”, vol. 11, Trnava 2015; M. Lysy, Titul mojmirovskych panovnikov [Title of Moymirid Monarchs],
“Historia et theoria iuris” 2013, vol. 5, issue 1, pp. 24-33.

'"M. Homza et al., Svéitopluk v eurépskom pisomnictve [Svitopluk in European Documents], Bratislava
2013, p. 15, ft. 6; in mid 880s he received the title of rex Sclavorum, attributed to him by both the Pope and
the Emperor.

12 M. Lysy, Najstarsia cast uhorskej vistavy [The Oldest Part of the Hungarian Constitution], “Mil'niky
prava v stredoeurdpskom priestore 20077, Bratislava 2007, pp. 396—400; M. Rajkova, Uhorska (madarska
historickd) ustava v minulosti a dnes [Hungarian (Historical) Constitution in the Past and Today] [in:]
1. cesko-slovenské setkani doktorskych studentii a postdoktorandii oboru pravni historie a rimského prava,
Brno 2013, pp. 219-230.

13 M. Rajkova, Teorie vzniku svitej koruny Uhorského kralovstva [ Theory of the creation of the Holy Crown
of Hungary], “Historia nova: Stadie o minulosti”, Bratislava 2014, pp. 67-83; eadem, Porovndvacia Studia
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The question of Svitopluk’s kingship is not the only issue discussed in relation to
this figure. Also his position in the international relations was largely paid attention re-
cently, building upon letters exchanged between Svitopluk and the Pope. There are again
some contradictory views — on a scale from the Pope possibly aiming at conferring upon
Svitopluk the imperial title,'"* down to stating that Svitopluk had the same position as
some minor Anglo-Saxon kings or as the Croatian Prince Branimir.'s

Finally, some aspects of the internal organization of Great Moravia were also being re-
considered in 2000-2015, e.g. the succession rules in the ruling dynasty of Moymirids.'®
While actual succcession was always influenced by Frankish Empire,'” one must, nev-
ertheless, recognize an indisputably specific status of the reigning dynasty. Both — the
special position of the dynasty, as well as interference by the Frankish Empire!® — thereby
cumulatively represent the specific succession rules in Great Moravia, claims the latest
scholarship (M. Homza)."

Still, less discussed remain some other aspects of the internal organization of Great
Moravia — such as its supreme administrative offices. In this context, attention was paid
previously only to the Great Moravian army, being funded from a fee called obrok. So
far, it was claimed that this was a pay belonging to the soldiers.* Jan Steinhiibel consid-
ers, however, that this is a tribute levied on the population.?!

britskej a uhorskej koncepcie Koruny [Comparative Study of the British and Hungarian Crown Concepts],
“MiPniky préva v stredoeurdpskom priestore” 2013, 1. Gast, Bratislava 2013, pp. 88-95; A. Svecova,
M. Pekarik, Prdavnohistoricka povaha idey svdtej uhorskej koruny [Legal-historical aspects of the idea of the
Holy Crown of Hungary], “Acta Universitatis Tyrnaviensis — Iuridica” 2009, pp. 57-75; M. Rajkova, Pravna
povaha Svdtej Koruny [Legal nature of the Holy Crown], “Mil'niky prava v stredoeuropskom priestore” 2012,
1. Cast’, Bratislava 2012, pp. 40-43.

4 M. Kucera, Kral’ Svitopluk (830? — 846 — 894) [King Svdtopluk (830? — 846 — 894)], Martin 2010,
p. 108.

'S M. Lysy, Moravania, Mojmirovci a Franskd risa. Stidie k etnogenéze, politickym institiiciam
a ustavnému zriadeniu na vuzemi Slovenska vo véasnom stredoveku [Moravians, Moymirid dynasty and the
French Empire. Studies on Ethnogenesis, Political Institutions and Constitutional Establishment in Slovakia
in the Early Middle Ages], Bratislava 2014, p. 206.

16 M. Lysy, Stdtna forma Vel'kej Moravy [State form of Great Moravia), “Milniky prava v stredoeuropskom
priestore” 2009, 1. ¢ast’, Bratislava 2009, pp. 356-364.

7 M. Lysy, Moravania..., p. 132.

8 M. Lysy, Fidelita a prisahy mojmirovcov z rokov 864 a 874 [Fidelity and Oaths of the Moymirid
Dynasty in 864 and 874], “Milniky prava v stredoeurdpskom priestore” 2014, Bratislava 2014, p. 866.

1 M. Homza, Strednd Eurépa I. Na zaciatku stredoveku [Central Europe I. At the Beginning of the
Middle Ages], Bratislava 2016, pp. 132—135.

2 P, Zigo, M. Kutera et al., Na pisme zostalo (dokumenty Velkej Moravy) [On the script remained
(documents of Great Moravia)], Bratislava 2012, p. 107.

21 See J. Steinhiibel, Velka Morava na polceste..., p. 82.
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2. National revival of Slovaks and their fight for independence
in the 19 and 20" century

The 18" and 19* centuries were a period of national revival in East-Central Europe,?
including the Hungarian Kingdom.* Slovak national leaders in this period — especially
in the 19" century — authored several political declarations and projects (Demands of
the Slovak Nation of 1848, the March Petition of 1849, the 1861 Memorandum, and the
1918 Martin Declaration) aimed at collective rights of the Slovak nation, hand in hand
with requests for individual political rights.**

The political and legal arguments employed in these projects are traditionally in the
centre of attention of constitutional historians in Slovakia.” In the following lines, a sta-
tus quo with respect to knowledge on Slovak national revival will be presented briefly,
with references to some major pieces of scholarship from the 2000-2015 period, elabo-
rating upon partial elements of the picture of Slovak constitutional history of the 19*
and 20" century. No major disputes or discussions are connected to these issues at all,
since there was no one challenging the actual state-of-the-art (state-of-the knowledge) in
Slovakia in the period of 2000-2015.

Current and generally accepted approach to the Slovak national revival and to its
constitutional aspects is that these are an outcome of contradiction between a political
nationalism preferred by Hungarian (ethnically mostly Magyar) nobility, and an ethnic
nationalism of non-Magyar intellectual elites.?® Initially, it seemed that the idea of a single
Hungarian political nation will also be embraced by Slovaks. However, the Hungarian
parliament approved already in 1792 the first from a series of legislative measures which
attributed a privileged position to the Magyar language instead of the official language —
Latin, at the expense of other languages of the Hungarian Kingdom. Political Hungarian
nationalism thus began to be identified with ethnic Magyar nationalism.?” Gradually,
“Natio Hungarica” was transformed into “Natio Magyarica”. In 1840s, Cudovit Star
(1815-1856) and his fellows took an important step — they ceased to perceive Slovaks as
a part of the Hungarian political nation.”® Under this situation, Slovaks started formulating

2 P, Soltés, Narodnopolitické koncepcie slovenskych evanjelikov v prvej polovici ,,dlhého* 19. storocia
[National Political Concepts of Slovak Lutherans in the first half of the “long” 19" Century] [in:] Sondy do
slovenskych dejin v dlhom 19. storoci, ed. D. Kova¢ et al., Bratislava 2013, p. 58.

2 R. Jager, Jozef HloZansky s constitutional concept of Hungary, “Socioekonomické a humanitni studie”
2012, vol. 2, issue 2, pp. 15-21; P. Mosny, R. Jager, Statoprdvne koncepcie postavenia tizemia dnesného
Slovenska navrhované v druhej polovici 19. storocia [The State-law Concepts of the Positions of Today's
Slovakia Territory Proposed in the Second Half of the 19" Century], “Notitiae Novae Facultatis Iuridicae
Universitatis Matthiae Belii Neosolii” 2014, pp. 141-153.

2 T. Gabri§, M. Patakyova, Slovakia: The Right of Nation [in:] First fundamental rights documents in
Europe: commemorating 800 years of Magna Carta, Cambridge 2015, pp. 309-327.

25 P, Mosny, R. Jager, Statopravne koncepcie..., p. 360; eidem, Constitutional concept of the White
Kingdom of Hungary, “Forum iuris europacum: journal for legal science” 2013, vol. 1, issue 2, p. 5-16.

% P. Brock, Slovenské ndrodné obrodenie 1787-1847: k vzniku modernej slovenskej identity [Slovak
National Revival 1787 — 1847. On the Birth of Modern Slovak Identity], Bratislava 2002, p. 14.

2" Ibidem, pp. 76-78 .

% J. Chovanec, F. Cervenansky, Ndzory Ludovita Stira na $tat a pravo [Opinions of Ludovit Stir on
State and Law], Bratislava 2005, p. 52.
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their national demands, aimed in the period up to 1848 only at linguistic and cultural
rights, first.2> Subsequently, Stir began to regard Slovaks as an independent nation with
aright to a certain political independence within a proposed Hungarian federation, the idea
of which was publicly presented in 1848 for the first time in the Demands of the Slovak
Nation of May 1848.% Upon rejection of these 1848 Demands, Slovaks went even further
— they created a Slovak National Council in Vienna in September 1848, as a revolution-
ary body of the Slovak nation, and on its behalf I’. Stur declared Slovakia’s independ-
ence from the Hungarian government on 19 September 1848.3! In 1849, Slovaks started
promoting a radical idea of their own crown land as an independent state separate from
Hungary, but still falling within a broader framework of the Austrian Empire (Habsburg
Empire). This was formulated in the so-called March Petition of 1849. A following pro-
ject, being the peak and subsequently a long-term policy agenda of Slovaks (until 1918),
was formulated in 1861, titled Memorandum of the Slovak Nation. The Memorandum
requested to allocate for the Slovaks an autonomous territory within Hungary.>* All the
attempts, however, failed. Slovaks did not exert any impact on the government or admin-
istration in Hungary at all,* not even in the territory which they inhabited compactly. Nor
their individual language and cultural rights could have been fully exploited due to absent
legislation on the use of minority languages until the Act of 1868 was enacted.>* This Act
thereby voiced a principle of only one political nation, Hungarian nation, which was to
overlap step-by-step linguistically and ethnically with the Magyar nation. Other (ethnic)
nations in Hungary were considered only nationalities.*

¥ On an exceptional private initiative in this respect see R. Jager, Jozef Hlozansky a jeho statoprdavna
koncepcia Bieleho Uhorska [Jozef Hlozansky s constitutional concept of White Hungary] [in:] Stat a pravo
v letech 1848—1918 ve stredoevropském kontextu, Bratislavska vysoka Skola prava, Bratislava 2007,
pp. 115-121.

30 A. Letkova, Ludovit Stiir a jeho pravno-politické aktivity v revolucnych rokoch 1848—1849 [Ludovit
Stiir and his Legal and Political Activities in the Revolutionary Years 1848-1849], “Notitiae iudiciales
Academiae collegii aedilium in Bratislava” 2015, vol. 1, issue 1, pp. 94-107.

3t D, Skvarna, Slovenskd ndarodnd rada z roku 1848 a jej inspiracnd rola [The Slovak National Council
of 1848 and its Inspiring Role] [in:] Sondy do slovenskych dejin, p. 94.

32 M. Turosik, R. Jager, Project of autonomuos Slovakia within the Kingdom of Hungary,“Interdisciplinarity
in Theory and Practice: Journal for Presentation of Interdisciplinary Approaches in Various Fields” 2015,
issue 7, pp. 7-13; R. Jager, Zabudnuté navrhy o pravnom postaveni Slovikov v Uhorsku: pohlad na zZivot
Slovakov medzivojnového obdobia: historické suvislosti, pohlad na legislativu a autonomistické snazenie
Slovdkov v Ceskoslovenskej republike [Forgotten Proposals on the Legal Status of Slovaks in Hungary:
A View of the Life of Slovaks in the Interwar Period: Historical Context, Legislation View and Autonomous
Effort of Slovaks in the Czechoslovak Republic], ,,Pravna revue” 2012, vol. 1, issue 2, pp. 74-78.

33 A. Vitkéova, Parlamentarizmus v politickom systéme Uhorska v obdobi dualizmu [Parliamentarism
in the Political System of Hungary in the Period of Dualism], “Milniky prava v stredoeuropskom priestore”
2008, Bratislava 2008, p. 437; eadem, Vyvoj pravnej tipravy postavenia poslancov Uhorského snemu po
1. 1848 [The development of the Legal Status of the Members of the Diet of Hungary after 1848] [in:] Stat
a pravo v letech 1848—1918 ve stiedoevropském kontextu: sbornik prispévkii z mezindrodni konference,
Bratislava 2007, pp. 284-290.

3% P. Mosny, R. Jager, Dosledky rakiisko-uhorského vyrovnania na slovensky ndrodny pohyb [Effects of
the Austro-Hungarian Compromise on the Slovak national movement] [in:] Rakousko-uherské vyrovnani 1867
a jeho statopravni dusledky v ceskych zemich a na Slovensku. Sbornik prispévkii ke 140. vyroci rakousko-
uherského vyrovnani, Ostrava 2007, p. 74.

35 R. Jager, Samosprdva uhorskych provincii podla niektorych predstavitelov tzv. Novej Skoly [Autonomy
of Hungarian Provinces by Representatives of so-called New School| [in:] Vybrané otazky samosprdvy
a prava Eurdpskej unie, ed. S. Kubincova, Banska Bystrica 2010, pp. 43—49.

Artykuly — Articles



Constitutional History 2000—2015: Slovak Republic 9

In such a situation, during the Great War (World War I), Slovak patriots did not hesi-
tate to cooperate — especially in the circles of the Czech and Slovak emigrants abroad
— with the Czech national movement, experiencing similar national resistance against
(Austrian) attempts to restrict the Czech national equality.’® Thus, Agreements of 1915
(Cleveland) and 1918 (Pittsburgh), concluded between Czech and Slovak immigrants
in the USA, started calling for establishment of a common state of Czechs and Slovaks.
The same objectives were followed also by Czech and Slovak emigrants in Europe, who
formed the Czechoslovak National Council in Paris.’” The Council was subsequently
recognized by the Allied powers as a representative of an allied nation, and as the fu-
ture government of Czechoslovakia — mainly due to having organized military forces —
Czechoslovak legions — consisting of Czech and Slovak emigrants.

In response to this evolution, on 28" October 1918, Czechoslovak state was sponta-
neously declared in Prague,®® supported additionally by Slovaks in their national meeting
convened on 30" October 1918 in Martin. A Martin Declaration stated that the Slovak
nation is a part of historically and culturally uniform Czechoslovak nation and for this
nation it demanded an unrestricted right to self-determination based on complete
independence. The Slovaks have thus unconditionally proclaimed their will to become
a part of the Czechoslovak State as a state of one nation — the Czechoslovak nation,*
causing the Hungarian Kingdom (since 1867 dualist Austrian-Hungarian Empire*’) to
definitively disintegrate.*!

The idea of a Czechoslovak nation, however, showed untenable in long term. While
the newly established Czechoslovak Republic was one of few democratic countries
on the map of Europe until the end of 1930s,* self-identification of Slovaks with this

36 P. Mosny, Niektoré problémy vztahov Cechov a Slovikov pred vznikom CSR [Some problems of
relations between Czechs and Slovaks before the establishment of Czechoslovak Republic], “Acta Universitatis
Tyrnaviensis — luridica” 2009, pp. 101-110.

7 M. Skalos, Cesko-Slovenskd ndrodni rada v Parizi (1940): formovdni organizacniho vyjadrent
center odboje v zahranici [ Czecho-Slovak National Council in Paris (1940): Formation of Organizational
Expressions of Resistance Centers Abroad] [in:] Encyklopedie ceskych pravnich déjin, Ostrava 2015,
pp. 791-796.

38 J. Beta, k trom tistavnopravnym pocinom Vavra Srobdra [Three constitutional Acts of Vavro Srobar]
[in:] Dr. Vavro Srobdr: politik, publicista a ndrodnoosvetovy pracovnik, Bratislava 2012, pp. 624-671;
S. Siskovi&, Organické ucenie o §tite v recepénej norme a teéria spolocenskej zmluvy v tistavnej listine
CSR z roku 1920 [Organic Theory of State in the Reception Act and the Theory of Social Contract in the
Constitutional Charter of Czechoslovakia from 1920], “Teoretické uvahy o prave” 2012, p. 14.

% §. Siskovi¢, Ceskoslovensky ndrod a demokratické zdklady Nérodného vyboru a Nérodného
zhromazdenia v roku 1918 [The Czechoslovak nation and the democratic basis of the National Council and
national Assembly in 1918], “Pravnik” 2013, vol. 152, issue 5, pp. 486—498.

“© A. Svecovd, Zakonny clanok 12/1867 — tistavnopravny zdklad rakiisko-uhorského dualizmu [Act
No. 12/1867 — constitutional basis of Austro-Hungarian dualism] [in:] Pocta Karlu Schellemu k 60.
narozenindm, pp. 604-610; T. Gabris, Docasné sudne pravidla Judexkuridlnej konferencie z roku 1861:
monograficka studia a historickopravny komentar [Provisional Judicial Rules of Judex-Curial Conference
from 1861: Monographic Study and Legal-Historical Commentary], Bratislava 2014.

4], Betia, Uhorsko a Madarsko — totoznost, kontinuita, diskontinuita [Hungary Before and After World
War 1 — Identity, Continuity, Discontinuity], “Pravnéhistorické studie” 2013, vol. 43, pp. 138-163.

2 M. Lap&akova, Ustava Ceskoslovenskej republiky z roku 1920 [Constitution of the Czechoslovak
Republic of 1920], “Mil'niky prava v stredoeuropskom priestore” 2007, Bratislava 2007, p. 355; eadem, Vyvoj
a siicasnd prava parlamentnych volieb v Slovenskej republike a Ceskej republike [The development and the
current regulation of parliamentary elections in the Slovak Republic and Czech Republic], “Milniky prava
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Republic was tarnished by a stern refusal to grant autonomy to Slovaks,* despite their
repeated requests for improvement of their constitutional status.*

v stredoeurdpskom priestore” 2008, Bratislava 2008, p. 393; M. Oravec, k otdzke pravnej uipravy volby prezidenta
v prvej CSR [On the Question of the Legal Regulation of the Election of the President in the first Czechoslovakia],
“Milniky prava v stredoeurdpskom priestore” 2008, Bratislava 2008, p. 418; E. Janigova, R. Jager, Droits de
I’homme en Tthécoslovaquie avant la seconde guerre mondiale, “Revue internationale des sciences humaines
et naturelles” 2013, issue 1, pp. 79-87; M. Skalos, Vyvoj pravnej upravy zdkladnych ludskych prav a slobod
a ich realizdcia na vizemi Ciech a Slovenska [Development of the legislation of fundamental human rights and
freedoms and their realization in the Czech Republic and Slovakia) [in:] Bezpecnost, extrémizmus, terorizmus,
ed. N. Kalashnyk, Podhajska 2014, pp. 221-235; E. Stenpien, Volebné zdkony pre volby do najvyssich statnych
orgdnov tzv. predvojnovej CSR [Electoral laws for election to the highest state authorities in so-called pre-war
Czechoslovakia] [in:] Volebné zakonoddrstvo v Slovenskej republike. Doterajsi vyvoj, aktudlny stav, priciny
a dosledky, Kosice 2014, pp. 36-52; R. Jager, Politicko-pravne aspekty vyvoja systému politickych stran
v Ceskoslovensku pred I1. svetovou vojnou [ Political-legal Aspects of the Development of the System of Political
Parties in Czechoslovakia before World War II] [in:] Interpolis ’12, ed. A. Kollar, Banska Bystrica 2012, CD-
ROM, pp. 96-99; M. Skalos, Historicko-pravny vyvoj instititu referenda [Historical-Legal Development
of the Referendum Institute] [in:] Prdavna revue: spolocny pribeh uspesnych, ed. J. Reken, Banska Bystrica
2011, pp. 1-7; P. Mosny, Ustavnoprévne postavenie minorit v medzivojnovom Ceskoslovensku [in:] Socidlne
posolstvo Jana Pavia Il. pre dnesny svet [ Constitutional status of minorities in the inter-war Czechoslovakial,
Ruzomberok 2011, pp. 455-460; M. Oravec, Zmociiovacie zdkonodarstvo v Ceskoslovensku v rokoch 1920~
1938 [The Empowerment Legislation in Czechoslovakia in 1920—1938], “Mil'niky prava v stredoeuropskom
priestore” 2007, Bratislava 2007, p. 363; R. Jager, M. Turosik, The act empowered to change the constitutional
charter and constitutional laws of the Republic of Czechoslovakia and its implications for the treatment of
fundamental human rights and freedoms [in:] Europe of founding fathers: investment in common future:
medzinarodna konferencia o ludskych pravach, ed. B. Szmulik, Olsztyn 2013, pp. 479-484.

# In fact, autonomy was given to Subcarpathian Ruthenia only in 1938, albeit it was guaranteed in
the 1920 constitution. See P. Mosny, Podkarpatskd Rus. Nerealizovana autonémia [Carpathian Ruthenia.
Unrealized autonomy), Bratislava 2001; E. Stenpien, Autonémia Podkarpatskej Rusi pred septembrom 1919
[Autonomy of Sub-Carpathian Ruthenia before September 1919] [in:] Zakarpattja u politici Cechoslovacciny
ta Uhorsciny miz svitovymi vijnami: materialy naukovoji konferenciji: hrudern 2000 roku, Uzhorod-Kosice
2001, Uzhorod 2001, pp. 106—-113; P. Mosny, Vplyv druhosvetového vojnového konfliktu na Statoprdavnu
poziciu vuizemia Podkarpatskej Rusi [The impact of the Second World War conflict on the state-law position
of the territory of Carpathian Ruthenia] [in:] Iustitia omnibus, Krakoéw 2014, pp. 213-222; E. Stenpien,
Opcia Statneho obcianstva, CSR a Podkarpatska Rus [Citizenship option, Czechoslovakia and Carpathian
Ruthenia], “Sectio Juridica et Politica: A Publication of the University of Miskolc”, vol. XVII, Miskolc 2000,
pp. 23-32.

# ] Stefanica, Vyvoj koncepcii tatopravneho postavenia Slovenska v Ceskoslovenskej republike z pohl'adu
trenciansko-teplického zjazdu mladej slovenskej generdcie v roku 1932 [Development of Concepts of the
State status of Slovakia in the Czechoslovak Republic from the point of view of the congress of young Slovak
generation in Trencianske Teplice in 1932] [in:] Premeny tistavného prava, pp. 245-256; P. Mosny, Slovensky
autonomizmus v parlamentnom prejave poslanca Andreja Hlinku z 20. oktobra 1921 [Slovak autonomism
in the parliamentary speech of the member of parliament Andrej Hlinka on 20 October 1921] [in:] Narode
moj, Bratislava 2015; idem, Slovensky ndzorovy patriotizmus v autonomizme Dr. Emila Stodolu [Slovak
opinion patriotism in the autonomism of Dr. Emil Stodola] [in:] Exemplo ducti, Trnava 2012, pp. 133-145;
idem, Slovensky autonomizmus v parlamentnom prejave poslanca Andreja Hlinku [Slovak autonomism in the
parliamentary speech of the member of parliament Andrej Hlinka] [in:] De arte boni et aequi, Trnava 2012,
pp- 35-47; M. Skalos, Politické a pravne aspekty autonémie Slovenska v roku 1938 [Political and Legal
Aspects of the autonomy of Slovakia in 1938], “Historia et theoria iuris” (HTT) 2014, vol. 6, issue 2, pp. 48—56;
idem, Uzdkonenie autonémie Slovenskej krajiny a rozbitie Cesko-Slovenskej republiky [Legalization of the
Autonomy of the Slovak Land and the breakdown of the Czechoslovak Republic] [in:] Obdobi nesvobody,
ed. L. Vojacek, Ostrava 2014, pp. 59—-67; M. Povazan, Tukov ndvrh autonomie Slovenska [Tuka's Proposal
of Slovak Autonomy) [in:] Premeny ustavného prava, pp. 205-218; R. Jager, Slovaci v Ceskoslovensku
medzivojnového obdobia a autonomia Slovenskej krajiny [Slovaks in Czechoslovakia during Interwar Period
and Autonomy of Slovak Land), “Pravna revue” 2012, vol. 1, issue 1, pp. 72-77.
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3. The wartime Slovak state as an anti-model for modern

Slovak Republic

Despite the distance of 75 years, historians and legal historians have still not reached
a definite conclusion in relation to such a sensitive issue as the wartime Slovak state
(1939-1945). Perhaps the most telling proof'is here a comparison of available syntheses
on Slovak legal history (published for the use of law students mostly), which differ vast-
ly in their evaluation of this period of Slovak constitutional history. Opposing views are
present in particular in the works of two active professors of legal history — Jozef Bena
from the Faculty of Law of the Comenius University in Bratislava, and Peter Mosny,
currently working at the Faculty of Law of the Trnava University in Trnava, previously
employed at the Faculty of Law of the University of Pavol Jozef Saférik in Kogice. Their
different legal assessment of the Slovak State may be briefly summarized as follows:
Jozef Bena considers the declaration of the independent Slovak state by the Assembly of
the Slovak Land on 14" March 1939 as null and void.* He offers following arguments
for illegitimacy and illegality of the Slovak state:

a. Constitutional Act no. 1/1939 Sl. z. on the establishment of the Slovak state was
adopted by the Assembly only upon an ultimatum from the Nazi Germany. It was
therefore not a manifestation of free will of a nation demanding its self-determi-
nation. It was an act of self-defence and acting in extreme necessity.

b. Assembly proclaiming independence was elected in non-democratic elections,
and was thus not reflecting the will of Slovak population.*®

c. Assembly had under the Act on Autonomy of Slovak Land no. 299/1938 Zb. z. an.”’
only competence to enact constitution of a Slovak Land within Czechoslovakia, but
not to adopt a constitution of an independent state. It had no competence to act as
a representative of an international legal entity.*®

Peter Mosny opposes these arguments. He considers declaration of the Slovak state
as performed by a body elected in elections rather than by a revolutionary body, which
means that proclamation of the Slovak State was at least legitimate, if not legal.* Still,
in his assessment he goes even further by stating that the Slovak state was the first
independent state of Slovaks in the territory of Slovakia, which also possessed all the

4 ]. Benia, Vyvoj ..., p. 46.

* E. Niziansky, Volby do snemu Slovenskej krajiny v roku 1938 [Elections to the Diet of Slovak Land
in 1938], “Studia historica Nitriensia” 1998, http://www.niznanskyedo.host.sk/Artickles%2017.htm (date of
access: 10.09.2016).

47 R. Jager, Nedemokratické kroky vediice ku vzniku autonémie Slovenskej krajiny v ramci Cesko-
Slovenskej republiky [Non-democratic steps leading to the creation of the Slovak Land s autonomy within the
Czecho-Slovak Republic] [in:] Diktatury v europskych dejinach: slovensko-ukrajinské vedecké kolokvium,
materiali miznarodnoi naukovoi konferencii, Uzhorod 2006, pp. 102—109.

4 See textbooks: L. Vojagek, J. Kolarik, T. Gabris, Ceskoslovenské pravne dejiny (1918-1992)
[Czechoslovak Legal History (1918—1992)], Bratislava 2013, 424 p.; T. Gabris, A. Svecova, Dejiny statu,
spravy a sudnictva na Slovensku [History of the State and of the Judiciary in Territory of Slovakia), Plzen
2009, 256 p.

4 P. Mosny, L. Hubenak, Dejiny Stdtu a prava na Slovensku [History of the state and law on the territory
of Slovakia], Kosice 2008, p. 270.
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attributes of national and international legal sovereignty. He repeats the fact that it was
diplomatically (de iure) recognized by 27 states.*

Opinions of other scholars (constitutional historians) are generally split into three
directions here — from an absolute denial of legality and legitimacy of the Slovak state,
through a compromise in the form of passing this question in silence, down to express
recognition of legality and legitimacy of the wartime Slovak state.

Discord is present first of all in the issue of creation of the Slovak state — whether
this is to be seen as a legitimate expression of right to self-determination, as it could
have been perceived in 1938 by disinterested international community as well as by
a relatively large part of the Slovak public.’! It could then take some time until the actors
fully realized the real background and the role that Nazi Germany and Adolf Hitler in
person had played in establishment of the Slovak state.’? 4 posteriori, a detailed histori-
cal and archival research thereby proves the role of Hitler and Nazi Germany beyond
any doubts.> Hitler used the autonomist efforts of Slovaks dissatisfied with the status of
Slovakia within Czechoslovakia®* and — using fake threats of military attack by Poland
and Hungary against the integrity of Slovakia — he forced Slovak representatives to de-
clare an independent Slovak state under protection of the German Nazi Reich. This is
precisely the reason why according to Jozef Bena proclamation of Slovak State can not
be considered a manifestation of people’s sovereignty, but rather only a result of pressure
from Nazi Germany.

Even later, although the Slovak state was a formal bearer of all attributes of national
and international legal sovereignty, in fact, Slovak territory remained a playground of
political games of Nazi Germany. It is recognized that Slovakia was completely subju-
gated to German political, economic and military plans,’ and Hitler was directly inter-

0 Ibidem, p. 271. In contrast, the exile government was recognized by the United Kingdom and USA —in
1941. Ibidem, pp. 307-308. See also: P. Mosny, Niektoré crty a charakter Slovenskej republiky rokov 1939—
1945 [Some Features and Character of the Slovak Republic from 1939 to 1945] [in:] Bene merito: profesorovi
Jozefovi Klimkovi k 70. narodeninam, Bratislava 2012, pp. 182—188; idem, Sedemdesiat rokov po vyhldseni
Slovenského statu (predovsetkym niektoré vychodiska a paralely) [Seventy years after the declaration of the
Slovak state (especially some of the bases and parallels)] [in:] lus Romanum schola sapientiae. Pocta Petrovi
Blahovi k 70. narodeninam, Trnava 2009, pp. 317-327; P. Mosny, M. Laclavikova, History of the state and
law on the territory of Slovakia (1848—1948) 2. [History of the State and Law on the Territory of Slovakia 1.
(1848—1948) 2.], Krakoéw 2014; eidem, Dejiny Stdatu a prdava na vizemi Slovenska II. (1848—1948) [History of
the State and Law on the Territory of Slovakia I1. (1848—1948)], Krakow 2014.

31 R. Jager, Boli kroky ceskoslovenskej verejnej moci v rokoch 1938-1939 spravne a spravodlivé? [Have
the Actions of the Czechoslovak Public Authorities been Correct and Fair in 1938—1939?], “Socioekonomické
a humanitni studie” 2012, vol. 2, issue 1, pp. 26-30.

2 On some contradictory statements see e.g. V. Vondrasek, J. PeSek, Slovensky povdlecny exil a jeho
aktivity 1945-1970: myty a realita [Slovak post-war exile and its activities 1945—1970: myths and reality],
Bratislava 2011, p. 15.

3 M. Krajéovi€, Medzindrodné suvislosti slovenskej otazky 1927/1936 — 1940/1944 [International
Context of the Slovak Issue 1927/1936 — 1940/1944], Bratislava 2008, p. 281.

3 See V. Bystricky, T. Gabri§, Kontinuita a diskontinuita v dejindch: Slovenskd republika 1939
a Slovenska republika 1993 [The Continuity and Discontinuity in History: Slovak Republic in 1939 and
Slovak Republic in 1993] [in:] 20 rokov samostatnej Slovenskej republiky: Jedinecnost a diskontinuita
historického vyvoja, ed. M. Londak, S. Michalek, Bratislava 2013, p. 28 ff.

% M. Katuninec, Rezim slovenského Statu a jeho vyvojové konotdcie [Regime of Slovak State and its
development connotations] [in:] Slovensky stat 1939—1945: Predstavy a realita, ed. M. Fiamova, J. Hlavinka,
M. Schvarc, Bratislava 2014, p. 125 ff.
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fering into internal affairs of Slovakia by openly nominating new Slovakian ministers.
Even the only Slovak political Party — Hlinka’s Slovak People’s Party soon took over po-
litical models of its German protector: the party was led by a “Leader”, the Constitution
was based on Italian, German and Portuguese models, and finally, racial legislation com-
pleted and confirmed total dependence of Slovakia on its protector and role model.*’

Albeit some authors emphasize that in 1939-1942, Slovakia witnessed certain sta-
bilization of the economic situation due to economic boom caused by war and military
industry, which led to positive attitudes of the population towards the new State, in fact
these tendencies wore out rapidly after 1943, with economic downturn, strong interfer-
ence by Germany into internal affairs, and a shift in war to the detriment of Germany in
general. It is recognized in literature that in evaluating the nature of political regime of
the Slovak state in 1939—1945 “we can find many characteristics of dictatorial regimes,
including the methods applied and forms of governance”:*® extremely well-defined anti-
Semitism, peaking in Holocaust as early as in 1942,% anti-Czech, anti-Hungarian, anti-
Roma manifestations, ethnic intolerance etc.

At this point, democratic opposition against the regime grew stronger. This was man-
ifested in the Slovak National Uprising of 1944 aimed both against the German domi-
nance and against the domestic non-democratic regime.® The authoritative or totalitarian

% R. Jager, Zdasahy nemeckého diktatorského rezimu do Slovenskej vladnej moci a jeho nasledné zmeny
v protizidovskom zdkonodarstve [Interventions of the German Dictatorial Regime in the Slovak Executive
power and subsequent changes in Aryanization legislation] [in:] Diktatury v eurdpskych dejindach, pp. 76-85.

57 . Beta, k Ustave vojnového Slovenského statu (normativno-pravny pohlad) [Constitution of War-time
Slovak State (Normative and Legal View)], “Acta Universitatis Matthiae Belii. Sekcia spolo¢enskovedna”
2000, vol. 4, pp. 153-160; M. Malatinsky, Stavovské zriadenie a Slovenska republika (1939-1945) [The
Estates’ System and the Slovak Republic (1939-1945)], “Milniky prava vstredoeuropskom priestore” 2014,
ed. V. Mingi¢, Bratislava 2014, p. 452; idem, Ludské prava Zidovskej populdcie Slovenska podla Zidovského
kédexu a predkodexovej upravy [Human rights of the Jewish Population in Slovakia under the Jewish
Code and pre-Code Regulations] [in:] Protizidovské zdakonodarstvo na Slovensku a v Eurdpe, Bratislava
2014, pp. 221-239; R. Jager, Dictatorship and discrimination and its consequensces in law during war
time Slovak republic [in:] Pravni a ekonomické problémy soucasnosti II1.: sbornik praci, Ostrava 2007,
pp. 8-15; L. Bujiiackova Spisakova, Ustavnoprdvna tiprava viastnictva v Slovenskej republike (1939-
1945) [The Constitutional Regulation of Property in Slovak Republic (1939-1945)] [in:] Milniky prava
v stredoeurépskom priestore 2009, 1. ast, Bratislava 2009, p. 381 ff: P. Mosny, Ustavné zdklady socidlnej
doktriny Slovenskej republiky 1939—1945 [Constitutional Bases of the Social Doctrine of Slovak Republic
1939-1945] [in:] Labor ipse voluptas, Krakow 2014, pp. 75-89; J. Drgo, Niektoré myslienkové a pravne
aspekty kritiky parlamentnej demokracie v ustave 1. Slovenskej republiky [Some of Ideological and Legal
Aspects of Criticism of Parliamentary Democracy in Constitution of The First Slovak Republic] [in:] Quid
leges sine moribus?, pp. 83-98.

% 1. Baka, Politicky systém a rezim Slovenskej republiky v rokoch 1939-1940 [Political System and
Regime in the Slovak Republic of 1939-1945], Bratislava 2010, p. 281.

% E. Niznansky, Holokaust na Slovensku. Obdobie autonomie. (6. 10. 1938 — 14. 3. 1939). Dokumenty
[Holocaust in Slovakia. Period of Autonomy. (October 6, 1938 — March 14, 1939). Documents], Bratislava
2001, pp. 51-52.

© J. Bena, Prdce prdavnikov o SNP do roku 1948 [The Works of Lawyers about Slovak National
Uprising written to 1948], “Pravny obzor” 2000, vol. 83, issue 3, pp. 207-213; idem, Slovenské ndarodné
povstanie v ustavnopravnom dejepisectve v rokoch 1963—1993 [Slovak National Uprising in constitutional
historiography of 1963—1993], “Préavny obzor” 2000, vol. 83, issue 2, pp. 156-165; J. Stefanica, Postavenie
a pravomoci Slovenskej narodnej rady pocas Slovenského ndrodného povstania [Status and Powers of the
Slovak National Council during the Slovak National Uprising] [in:] Obdobi nesvobody, pp. 345-355; J. Bena,
Gustav Husak a slovenska demokraticka protifasisticka Statnost' [Gustav Husdk and Slovak Demokratic

Artykuty — Articles



14 Tomas Gabris, Alexandra Letkova

model of the Slovak political system was then finally done away with the defeat of Axis
powers®' and with the restoration of Czechoslovakia in 1945.92

It is also recognized that actual demise of the Slovak state is associated with the
Slovak political leaders leaving the territory of Slovakia for Austria, at the end of March
1945. The president, the government and Slovak state elites voluntarily sought protec-
tion of the US troops, which, however, did not recognize them as state representatives.
They were no relevant alternative to the Czechoslovak exile government established in
London with President Bene$ at its forehead, nor to the Slovak National Council be-
ing actually in control of the territory of Slovakia. The international political situation
subsequently adopted a theory of international continuity of Czechoslovak Republic
and of legal non-existence of the Slovak state, as proposed by President Edvard Benes.

4. Presidential Decrees and Regulations of the Slovak National
Council as tools of continuity and democratization

Closely conected to the abovementioned polemics on nullity of the Slovak state is also
the status and legislation issued by the exile government of Czechoslovakia during the
World War 11, as well as the status and legislation issued by the Slovak National Council
starting from the Slovak National Uprising of August 1944. Mainly foreign (German
and Hungarian) authors thereby see the legislation issued by President Benes§ (issuing
decrees®) as illegal, questioning especially so-called retribution decrees (on punishment

Antifascist Statehood], Bratislava 2015, pp. 398-441; M. Skalos, Idea cesko-slovenskej Statnosti a zapas
za nové riesenie slovensko-ceskych vztahov po vypuknuti druhej svetovej vojny [The Idea of Czecho-
Slovak Statehood and the Fight for a new Solution to Slovako-Czech Relations after the Outbreak of the
World War II] [in:] II. Cesko-slovenské stretnutie doktorandov a postdoktorandov v obore pravnych dejin
a rimskeho prava, ed. J. Bily, Bratislava 2014, pp. 16-28 ; idem, Miesto a vyznam Slovenskej ndarodnej rady
v politickych a Statopravnych dejinach Slovenska [ The Place and Role of Slovak National Council in political
and constitutional history of Slovakia] [in:] Globalizdcia a fenomén narodnej kultiry, ed. S. Svorakova,
Podhéjska 2014, pp. 226-238.

1 J. Korcek, Slovenska republika 1943—1945 [Slovak Republic 1943—1945], Bratislava 1999, p. 213.

2 P. Mosny, Obnovenie ceskoslovenského Statu (1944—1948) [The Re-Establishment of Czechoslovak
State 1944—1948] [in:] Panstwo, prawo, spoleczenstwo w dziejach Europy srodkowej, Katowice 2009,
pp- 517-528; P. Mosny, M. Laclavikova, R. Jager, Prvky povojnového obnovovania pravno-demokratického
postavenia obyvatel’stva v Ceskoslovensku v pomere k vojnovej autoritdrskej dobe [Elements of post-war
renewal of the legal-democratic status of the population in Czechoslovakia in relation to the wartime
authoritarian period] [in:] Historicko-pravna analyza pricin a nasledkov druhej svetovej vojny, ed. M. Skalos,
Banska Bystrica 2015, pp. 238-254; V. Juda, Pravne a politické zaklady formovania systému politickych stran
v Ceskoslovenskej republike pred volbami do Ustavodarného narodného zhromazdenia roku 1946 s akcentom
na Slovensko [Legal and Political Bases of the Formation of a System of Political Parties in the Czechoslovak
Republic before the Elections to the Constitutional National Assembly in 1946 with an accent on Slovakial,
“Notitiaec Novae Facultatis Turidicae Universitatis Matthiae Beli Neosolii”, vol. 4, pp. 86-96.

63 D, Cierna-Lantajova, M. Stefanovi¢, S. Sutaj, M. Stefansky, K. Zavacka, Slovensko a dekréty prezidenta
CSR Edvarda Benesa v kontexte nariadeni Slovenskej nérodnej rady. Vniitropolitické a zahranicnopolitické
suvislosti [Slovakia and Decrees of President of CSR Edvard Benes in context of Regulations of Slovak National
Council. Internal and International Political Context], Bratislava 2006, 126 p.; J. Bena, Vyvoj slovenského
pravneho poriadku [ Development of Slovak legal Order], Bratislava 2001, 391 p.; T. Gabris, Prdvo a dejiny:
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of Nazi and domestic war criminals)® and rules governing the loss of citizenship by
Germans and Hungarians, as well as expulsion of Germans.®®> However, both Czech
Republic and Slovakia insist on legality and legitimacy of this extraordinary type of
legislation.

This legislation (especially the decrees issued by President Benes in London) was there-
by also a tool of maintaining and confirming the international continuity of Czechoslovakia
and nullity of Slovak state. It is namely (mostly) recognized in Czech and Slovak scholar-
ship nowadays that since the Slovak state did not win an unconditional support of its do-
mestic population, legal concept of international continuity of Czechoslovakia, proposed
by President Benes, was accepted even by Slovaks in the end.*®® This theory essentially
means a declaration of nullity of the Munich Agreement of 1938 (on the basis of which
Czechoslovakia had to give up its borderland territories inhabited by ethnic Germans,
just like under the Vienna Award of 1938 Slovakia gave up territory populated by ethnic
Hungarians®’) and nullity of any facts being in direct causal link with the Munich Agreement
— including the split of Czechoslovakia and establishment of the Protectorate of Bohemia
and Moravia and of the Slovak State in March 1939. Such a continuity was thereby not
specific only for Czechoslovakia —many other countries in Europe and beyond were facing

pravnohistoricka propedeutika [The Law and History: Legal-Historical Propaedeutic], Krakow 2012, 387 p.;
J. Bena, Slovensko a Benesove dekréty [Slovakia and The Benes Decrees], Bratislava 2002, 251 p.

6 A. Letkova, Ustavnopravne aspekty dualizmu v retribucnom zdkonodarstve na tizemi Ceskoslovenskej
republiky [Constitutional Aspects of Dualism in Retributive Law in the Territory of the Czechoslovak
Republic] [in:] Premeny ustavného prava, pp. 119-137; J. Betia, Dekréty prezidenta republiky a nariadenia
SNR — denacifikicia CSR a ustanovenie demokratického Slovenska [Presidential Decrees and Regulations of
Slovak National Council — Denazification of Czechoslovak republic and Establishment of Democratic Regime
in territory of Slovakia), “Paméit naroda” 2008, vol. 4, issue 2, pp. 4-26.

65 J. Stefanica, Ceskoslovenské $titne obcianstvo v kontexte pravneho postavenia oséb madarskej
narodnosti v rokoch 1945—1948 [Czechoslovak citizenship in the context of the legal status of persons of
Hungarian nationality in 1945—-1948] [in:] II. Cesko-slovenské stretnutie doktorandov a postdoktorandov
v obore pravnych dejin a rimskeho prava, Bratislava 2014, pp. 83-93; J. Bena, Madarsky stat a Statne
obcianstvo Madarov na Slovensku v rokoch 1945—1948 [Hungary and Citizenship of Hungarians in the
territory of Slovakia in 1945—1948) [in:] Povojnové migrdcie a vymena obyvatelstva medzi Ceskoslovenskom
a Madarskom, Presov 2010, pp. 133—146.

6 M. Skalo§, Benesova koncepcia pravnej kontinuity Ceskoslovenskej republiky a slovenskd demokratickd
Statnost’ [Benes Conception of Legal Continuity of the Czechoslovak Republic and the Slovak Democratic
Statehood)] [in:] Dekrety prezidenta republiky 70 let poté: teoretické aspekty, aplikacni praxe, komparativni
pohled, ed. O. Horak, Olomouc 2015, pp. 113-126.

7 Viedenska arbitraz v roku 1938 a jej eurdpske suvislosti [Vienna Award in 1938 and its European
Context], ed. D. Smihula, Bratislava 2008, 112 p-; T. Gabris, Viedenska arbitraz a korekcie hranic Versaillského
systému v Europe [Vienna Award and Border Correction of the Versailles System in Europe], “Slovenska
ro¢enka medzinarodného prava” 2008, vol. 1, Bratislava 2009, pp. 19-31; M. Skalos, Historické a prdavne
aspekty utvdrania slovenskych hranic ako statnych hranic CSR [Historical and Legal Aspects of the Formation
of the Slovak Border as the State Border of the Czechoslovak Republic], “Notitiaec Novae Facultatis Iuridicae
Universitatis Matthiae Beli Neosolii” 2011, pp. 313-330; J. Bena, Hranice Slovenska a Trianon [Borders
of Slovakia and Trianon] [in:] Bene merito: profesorovi Jozefovi Klimkovi k 70. narodeninam, pp. 23-32;
M. Skalo§, Proces utvirania slovenskych hranic ako Statnych hranic CSR a ich zmeny v historicko-prdvnom
kontexte (1918—1947) [Legal-Historical Aspects of Slovak-Czech relations: Division of the CSFR and further
Cooperation] [in:] Mierové zmluvy v kontexte geopolitiky 20. a 21. storocia, ed. E. Vi¢ek, Bratislava 2013,
pp. 102-115; idem, Proces utvdarania Slovenskych hranic ako Statnych hranic CSR: (historické a pravne
aspekty) [The process of creating Slovak borders as the state borders of Czechoslovakia (historical and legal
aspects)), “Z Dziejéw Prawa” 2012, vol. 5, issue 13, pp. 139-156.
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the same problem.®® The only obstacle could have been here the Slovak National Council
(hereinafter referred to as SNC) as a representative body of Slovak anti-Fascists,* which in
the beginning of the Slovak National Uprising issued Regulation no. 1/1944, under which it
took over all legislative and executive power in Slovakia.”” However, in a resolution of 29"
September 1944, the SNC adopted the idea of continuity of Czechoslovakia — but only in
its international dimension, insisting in contrast on constitutional discontinuity — refusing
a return to unitaristic Czechoslovakia.” Thus, at constitutional level, the 1920 Constitution
was to serve only as a “framework”™; it was not to be applied and binding in all details.”
The result of this compromise was a seemingly paradoxical situation where international
continuity of the Czechoslovak Republic (since 1918) was recognized, but from a national
(constitutional) perspective, discontinuity was accepted.” The same applies to the legal
system from the 1938—1945 period — in contrast to Czech part of Czechoslovakia, the SNC
accepted laws from this period as valid at national level,” unless the norms were contrary
to republican and democratic spirit.” In addition, a number of regulations was issued by the
SNC since 1944, which were valid only in the territory of Slovakia, creating thus a specific
legal system in Slovakia, being since then a perpetual object of attention in constitutional
historiography (in 2000-2015, foremost in the works authored by Jozef Bena).

% T. Gabris, Medzindrodnopravne aspekty vzniku, existencie a zdniku Slovenského Statu (1939-1945)
a kontinuita Ceskoslovenskej republiky [International Aspects of Emergence, Existence and Extinction of Slovak
State (1939—1945) and the Continuity of Czechoslovak Republic] [in:] Slovensky stat 1939—1945, pp. 55-65.

© K. Zavacka, Slovenskd ndarodnad rada v rokoch 1944—1948 [Slovak National Council in 1944—1948]
[in:] Vyvoj prava v Ceskoslovensku v letech 19451989, ed. K. Maly, L. Soukup, Praha 2004, pp. 606-634;
eadem, K tradicii nariadovacej pravomoci na Slovensku (1. cast) [The Tradition of Regulatory Competence
in Slovakia (Part 1)], “Pravny obzor” 2002, vol. 85, issue 6, pp. 520-529; eadem, K tradicii nariadovacej
pravomoci na Slovensku (I1. ¢ast) [The Tradition of Regulatory Competence in Slovakia (Part I1)], “Pravny
obzor” 2003, vol. 86, issue 1, pp. 38—64.

0 Cf. M. Skalo§, Historickopravne aspekty slovensko-ceskych vztahov: rozdelenie CSFR a dalsia
spolupraca [Legal-Historical Aspects of Slovako-Czech Relations: Division of the CSFR and Further
Cooperation], 1. vyd., Banska Bystrica 2008, p. 66.

' M. Skalo§, Predstavy a koncepcie povojnového statopravneho usporiadania Ceskoslovenska [Ideas and
Concepts of post-war State Organization of Czechoslovakia) [in:] Ponatie a charakter prava, ed. P.Hollander,
Bratislava 2014, pp. 393-403; idem, Statoprdvne postavenie Slovenska v obnovenej Ceskoslovenskej
republike [Constitutional Position of Slovakia in the restored Czechoslovak Republic] [in:] Quid leges sine
moribus?, pp. 99-109.

2 P. Mosny, L. Hubenak, Dejiny Stdatu a prava na Slovensku..., pp. 337-339.

3 P. Mosny, Povstalecké ndzory na Slovensku na trojndrodné povojnové ¢lenenie ceskoslovenského statu
[Insurgent’s views in Slovakia on the trilateral post-war division of the Czechoslovak state)] [in:] Pocta
Eduardu Vickovi k 70. narozeninam, pp. 301-306.

7 J. Bena, Slovenskd ndrodnd Statnost’ [Slovak National Statehood] [in:] Quid leges sine moribus?,
pp- 39-56; idem, Slovensky Stat — pravne jestvovanie a forma Statu [The Slovak State — Legal Being and
Form of State] [in:] Obdobi nesvobody, pp. 259-280; idem, Diskontinuitna kontinuita slovenskych vistavnych
dejin [The Discontinuous Continuity of Slovak Constitutional History], Bratislava 2014; O. Podolec, Medzi
kontinuitou a diskontinuitou...: politicky systém Slovenskej republiky 1939-1945 [Between Continuity and
Discontinuity...: Political System of the Slovak Republic 1939—1945], Bratislava 2014.

S M. Povazan, Slovensky pravny (sub)poriadok k 1. janudru 1945 a pravne jestvovanie Ceskoslovenskej
republiky v rokoch 1939 az 1945 [Slovak legal (sub)order on 1 January 1945 and the legal status of the
Czechoslovak Republic between 1939 and 1945] [in:] Konstytucija i derzavotvorennja: nacional 'ni tradyciji ta
svitovyj dosvid, Kyjev 2014, pp. 70-87; idem, Slovakia 1939—1945: Statehood and international recognition
(De iure or de facto statehood?), “UNISCI Discussion Papers” 2014, vol. 36, pp. 67-83.
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5. Disintegration of Czechoslovakia and emergence
of current Slovak Republic

Finally, the historically most recent field of interest for constitutional historians is the
dissolution of Czechoslovakia and emergence of the Slovak Republic on 1% January
1993.7

It is thereby widely accepted, agreed upon and concluded in literature that the fall of
communist regimes in neighbouring countries and a clear manifestation of inability of
the Soviet Union to reverse this situation represented a new international situation for
Czechoslovakia, which was subsequently reflected at constitutional and international
level.”” All analyses by lawyers and political scientists since 1968 (year of federalization
of Czechoslovakia) in fact warned of the risks of a federative system consisting of two
member states, but they always ended up by saying that fortunately all possible risks are
mitigated under the specific Czechoslovak constitutional system where everything is
controlled from one political (communist) center.”® Now it is admitted that these views

7 J. Befia, Nové dokumenty a praviy pomer Cechov a Slovikov v rokoch 1944—1945 [New Documents
and Legal Relation of Czechs and Slovaks in 1944—1945] [in:] k 75. narodeninam profesora Hubendka,
Banska Bystrica 2004, pp. 59-68; L. Vojacek, Prvni prazska dohoda — prijatelny kompromis nebo uspéch
prazského centralismu? [First Prague Agreement — an acceptable compromise or success of Prague
Centralism?] [in:] k 75. narodeninam profesora Hubendka, pp. 69-77; M. Skalo$, Historicko-pravny
pohlad na vyvoj slovensko-ceskych vztahov a rozdelenie Cesko-Slovenska v roku 1992 [Historical-legal
view of the development of the Slovak-Czech Relations and the Dissolution of the Czech-Slovak Republic in
1992], “Historia et theoria iuris” (HTI) 2013, vol. 5, issue 2, pp. 66-77; J. Minarik, k niektorym aspektom
vztahov medzi ceskym a slovenskym narodom [On Some Aspects of Relations between the Czech and Slovak
Nations] [in:] Historicko-pravna analyza pricin a nasledkov druhej svetovej vojny, Banska Bystrica 2015;
1. Bea, Medzindrodnoprdvne a iistavnoprdavne metamorfozy §tatnosti Cechov a Slovékov v kontexte Eurdpy
[International Legal and Constitutional Metamorphoses of Statehood of Czechs and Slovaks in European
Context] [in:] Historické pravne systémy a integracia Eurdpy, Bratislava 2011, pp. 305-314; M. Skalos,
Historickoprdvne aspekty slovensko-Ceskych vztahov...

7 20. vyrocie Neznej revolucie [20. Anniversary of Velvet Revolution], ed. P. Jasek, Bratislava 2010;
K. Zavacka, Prevrat v ustavnopravnom vyvine [Revolution in Constitutional Evolution] [in:] 1989 na
Slovensku. Suvislosti, predpoklady a dosledky, ed. J. Pesek, S. Szomolanyi, Bratislava 2000, pp. 162—165;
J. Bena, Socidlno-ekonomické prava v ustavach transformujicich sa Statov strednej a vychodnej Europy
[The Social-Economic Rights in Constitutions of Transforming States of Central and Eastern Europe]
[in:] Transformace ustavnich systémii zemi stiedni a vychodni Evropy: Sbornik prispévkii a stati z konference,
2. ¢ast, Praha 2000, pp. 61-72.

8 T. Gabris, Ceskoslovensky parlament a (ne)realizacia principov parlamentarizmu v rokoch 1945—
1954 a 19861992 [Czechoslovak Parliament and (non)Implementation of Principles of Parliamentarism
between years 1945-1954 and 1986-1992], “Acta Facultatis Iuridicae Universitatis Comenianae” 2010,
vol. 28, pp. 133-152; J. Zatkuliak, Cinnost tzv. Husdkovej viddnej komisie a proces pripravy federalizicie
Ceskoslovenska [Activity of the so-called Husdk Government Commission and the process of preparing the
federalization of Czechoslovakia] [in:] S. Michalek et al., Gustav Husak: moc politiky — politik moci, Bratislava
2012, pp. 559-608; M. Skalos, Federalizicia Cesko-Slovenska a tistavnoprdvne postavenie Slovenska
v rokoch 1969—1992 [Federalization of Czechoslovakia and Constitutional Status of Slovakia in 1969—1992]
[in:] Akademické akcenty 2012: odborny semindr doktorandov a mladych vedeckych pracovnikov, ed.
P. Polak, Zilina 2013, pp. 15-25; idem, Zmena v pravnom postaveni Slovenska po prijati iistavného zdkona
o Ceskoslovenskej federdcii [Change in the legal status of Slovakia after the adoption of the Constitutional Act
on the Czechoslovak Federation), “Notitiac Novae Facultatis Iuridicae Universitas Matthiae Belii Neosolii”
2012, ed. S. Mraz, pp. 285-299; T. Gabris, J. Macej, Suverenita ludu a Statu v Ceskoslovensku rokov 1948—
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were correct. After the collapse of a centralist system governed by communist party,”
the two-member federation ceased to function.’* Member states were able to agree only
on democratization,®' on some changes to the constitution of 1960,** and on changes in
state symbols,® but soon they ran into issues of competences, where they faced a serious
deadlock.

1989 [Sovereignty of the People and the State in Czechoslovakia in 1948—1989] [in:] Akademické akcenty
2011, Zilina 2012, pp- 185-209; eidem, Postavenie ceskoslovenského parlamentu v rokoch 1948—1989
[Position of the Czechoslovak Parliament in 1948—1989] [in:] Ius romanum schola sapientiae, pp. 131-149;
T. Gabris, Slovenska narodna rada a parlamentarizmus v rokoch 1945—1992 [Slovak National Council and
Parliamentarism in 1945-1992], “Acta Universitatis Tyrnaviensis. luridica” 2009, vol. 6, pp. 9-30; J. Macej,
Postavenie a cinnost Narodného zhromazdenia v Sestdesiatych rokoch dvadsiateho storocia [ The Status and
Activity of the National Assembly in the 1960s], “Milniky prava v stredoeuropskom priestore” 2009, 1. ¢ast’,
Bratislava 2009, pp. 399-408.

" V. Juda, Prdavne a politické zdiklady vyvoja politickych stran na vizemi Slovenska do roku 1990 [Legal
and Political Basis of Development of Political Parties in the Slovak Republic until 1990] [in:] Pravna viprava
politickych stran, Bratislava 2000, pp. 87-94.

80 M. Skalo$, Politické a Statopravne aspekty cesko-slovenskej federdacie [Political and Constitutional
Aspects of Czecho-Slovak Federation] [in:] Slovenskd a ceska republika po dvadsiatich rokoch, ed.
J. Jurkova, Podhajska 2013, pp. 290-306; idem, Od Cesko-Slovenska k samostatnej Slovenskej republike
[From Czecho-Slovakia to Independent Slovak Republic] [in:] Prdvo v priestore a case, ed. J. Bily,
Bratislava 2014, pp. 236-250.

81 A. Licha, Teoretické a ideologické dimenzie prav a slobéd obéanov v Ustave CSSR [The Theoretical
and Ideological Dimensions of the Rights and Freedoms Citizens in the Constitution of the CSSR] [in:]
Debaty mladych pravnikii, Olomouc 2007, pp. 243-246; eadem, Uvahy nad Ustavou CSSR z aspektu prav
a slobod obcanov [Reflections on the Constitution of CSSR from the Viewpoint of Rights and Freedoms of
Citizens], “Milniky prava v stredoeuropskom priestore” 2008, Bratislava 2008, pp. 399-405; eadem, Niektoré
filozofickeé aspekty iistavnej upravy subjektov ludskych prav v kontexte vyvoja [Some Philosophical aspects
of the Constitutional Regulation of Human Rights Holders in the Context of Historical Development] [in:]
Olomoucké debaty mladych pravnikii 2009, Olomouc 2010, pp. 40-48; T. Gabris, Posiliiovanie roly Stdtu
a verejného prava v Ceskoslovensku v rokoch 1948—1989 [Strengthening the Role of State and Public Law
in Czechoslovakia in 1948—1989] [in:] Komunistické pravo v Ceskoslovensku. Kapitoly z déjin bezpravi, ed.
M. Bobek, P. Molek, V. Simigek, Brno 2009, pp. 145-166; A. Licha, Koncepcia zdkladnych prav a slobéd
v Ustave 9. mdja 1948 [ The Concept of Fundamental Rights and Freedoms in the Constitution of 9 May, 1948],
“Milniky prava v stredoeurdpskom priestore” 2009, 1. ¢ast’, Bratislava 2009, pp. 390-398; eadem, Princip
pravnej rovnosti v Ustave 9. mdja, realita alebo fikcia? [ The Principle of Legal Equality in the Constitution of
9 May, Reality or Fiction?], “Historia et theoria iuris” (HTI) 2009, vol. 1, pp. 6-18; eadem, Niektoré aspekty
materidlneho jadra Ustavy 9. mdja 1948 [Some Aspects of the Material Core of the Constitution on May 9,
1948], “Milniky prava v stredoeuropskom priestore” 2011, Bratislava 2011, pp. 57-61; 1. Soskova, Vplyv
Ustavy 9. mdja 1948 na vyklad noriem rodinného prava s dérazom na vyZivné manzelky [The Impact of the
Constitution of 9 May 1948 on the Interpretation of Family law with emphasis on Wifes Alimentation] [in:]
Dny prava 2011 — Days of Law 2011 : ovliviiovani sféry soukromého prava pravem veirejnym v minulosti, ed.
J. Kotasek, Brno 2012, pp. 235-244.

82 J. Macej, k niektorym otdzkam prijimania Ustavy CSSR z roku 1960 [Some Issues of the Adoption of
the Constitution of the CSSR in 1960], “Milniky prava v stredoeuropskom priestore” 2008, Bratislava 2008,
pp- 411-417; idem, Zakladné principy socialistickej ustavy ako ustavy nového typu [Fundamental Principles
of the Socialist Constitution as a New Type of Constitution], “Milniky prava v stredoeurdépskom priestore”
2010, 1. ¢ast, Bratislava 2011, pp. 437-447.

8 M. Skalos, Historicko-pravny pohlad na vznik a vyvoj slovenskych ndarodnych a Statnych symbolov:
VI. Kapitola [Historical-Legal View of the Emergence and Development of Slovak National and State Symbols:
Chapter VI| [in:] Barvy v pravu, ed. L. Vojaéek, Brno-Ostrava 2015, pp. 54-64; idem, Stitne symboly
Slovenskej republiky v historicko-pravnom kontexte [State Symbols of the Slovak Republic in the Historical-
Legal Context] [in:], Srbské rozvojové zdruzenie, ed. A. Lisnik, Ba¢sky Petrovec 2015, pp. 171-183.
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The literature of 2000-2015 also paid attention to comparison of two somewhat simi-
lar situations of the Slovak nation in 1938/1939 and in 1992/1993. They concluded that
compared with the interwar and World War 1II years, the emergence of contemporary
Slovak Republic faced no international, and realistically also no substantial domestic
political obstacles.** Slovak nation could in 1992/1993, unlike in 1938/1939, invoke
its officially recognized status within Czechoslovakia as an independent nation, being
since 1968/1969 a member of Czechoslovak federation.® No one also doubted a natural
right of nations to self-determination — fears were only evoked by violent enforcement
of the right, by ineligible means — such as terrorism (Basques) and war (in the former
Yugoslavia).

It was also pointed to the fact that, just like in 1938/1939, even in 1992 there were
several possible solutions to the constitutional status of Slovakia available. As in the
years 1938/1939, there were at least two camps — for a closer and more independent
constitutional relationship between the Czech and Slovak Republics. The political win-
ners of the elections in 1992, ODS (in the Czech Republic) and HZDS (in the Slovak
Republic), were not able to reach a consensus on the arrangement of relations between
Czechs and Slovaks, though. Czechs considered federation as the only viable form, while
for Slovaks the only option was a confederation with the international legal personality
of both members. The final solution has thus become a complete independence of the
Slovak (and Czech) Republic.

Particular attention has also been paid in constitutional history to adoption of a new
Slovak constitution.’ On 1** September 1992, the SNC namely enacted a new Slovak
constitution, which was in fact incompatible with existence of Czechoslovakia. A new
Czech constitution, in contrast, was approved only on 16" December 1992, i.e. only 15
days before the dissolution of federation, after the adoption of a Constitutional Act on
dissolution of Federation, setting the date of dissolution to expiration of 31 December
1992.

The split of Czechoslovakia at the end of 1992 is thereby perceived as a division,
or dissolution (dismembratio). The original constitution of Czechoslovakia was not
taken over neither by Czech nor by Slovak Republic; on the contrary, both countries
have enacted their own constitutions. None of the successor states is identical with
Czechoslovakia under international law, nor under the constitutional law. Newly estab-
lished entities are not continuants, but rather successors of the defunct federation, authors

8 V. Stefansky, Slovenskd ndrodnd rada a niektoré problémy riesenia slovenskej otdzky v rokoch
1945—1947 [Slovak National Council and some problems of solving the Slovak question in 1945—1947] [in:]
Slovenské ndarodné rady, ed. M. Peknik, Bratislava 1998, pp. 119-130.

8 M. Skalo§, Prdvne postavenie Slovenska po prijati iistavného zdkona o Ceskoslovenskej federdcii
[The Social-Economic Rights in Constitutions of Transforming States of Central and Eastern Europe] [in:]
Konsenzus v prave, ed. J. Chmelik, Banska Bystrica 2013, pp. 101-114.

86 J. Beha, Ustavné projekty z rokov 1989-1992 [The Constitutional Projects in 1989—1992] [in:] Desiate
wrocie Ustavy Slovenskej republiky a vstup Slovenskej republiky do Eurépskej iinie, Banska Bystrica 2003,
pp. 48-63; idem, Od trojjedinej Ustavy CSSR, CSR a SSR k cistej Ustave Slovenskej republiky [From the
Triple Constitution of CSSR, CSR and SSR to the pure Constitution of SR] [in:] 20. vyrocie Neznej revoliicie,
Bratislava 2010, pp. 218-238.

Artykuty — Articles



20 Tomas Gabris, Alexandra Letkova

keep emphasizing.®” The successors thereby fully succeeded into contracts, membership
in international organizations, state property, archives, and debts of Czechoslovakia.®®

In conclusion, comparing the two historical periods and two Slovak Republics (of
1939 and 1993), while the idea of an independent Slovak Republic of the years 1939—
1945 was abandoned in favour of other, higher values, after 1989 this independence was
again made possible without any compromises. It was in no way ingratitude towards
the federation or the Czech nation, though; reasons for collapse of Czechoslovakia were
in fact numerous and diverse: different values of the Czech and Slovak nations, shock
caused by the collapse of communist totalitarian system, and last but not least desire of
Slovak elites for recognition at the international level — these factors contributed together
to final disintegration of the federation, the authors claim.®

Conclusions

Scholarship of constitutional history of Slovakia oscillated in the years 2000-2015
particularly around five core topics (in addition to a number of non-Slovakian topics,”
representing the constitutional historiography “in Slovakia” rather than “of Slovakia™):

8 M. Skalos, Slovenské a ceské vztahy v historicko-pravnom kontexte a zanik spolocného Statu Slovakov
a Cechov v roku 1992 [Slovak and Czech Relations in the Historical-Legal Context and the Extinction of
the Common State of the Slovaks and Czechs in 1992] [in:] 1. cesko-slovenské setkani doktorskych studentii
a postdoktorandii oboru pravni historie a rimského prava, ed. L. Vojacek, Brno 2013, pp. 262-280; idem,
Statne ndstupnictvo po dismembracii Ceskej a Slovenskej federativnej republiky [State Succession after the
Dismemberment of the Czech and Slovak Federal Republic] [in:] Dny prdava 2012, ed. J. Kotasek, Brno
2013, pp. 483-498; idem, Stdtne ndstupnictvo po dismembracii Ceskej a Slovenskej federativnej republiky
[State Succession after the Dismemberment of the Czech and Slovak Federal Republic] [in:] Interpolis 12,
p. 39; J. Zatkuliak, Priprava novej iistavy v druhej polovici 80. rokov [Preparation of a new Constitution
in the second half of the 1980s] [in:] V. Bystricky et al., Kluicové problémy modernych slovenskych dejin
1848-1992, Bratislava 2012, pp. 334-358.

% 1. von Miinch, G. Hoog, Zdnik ceskoslovenského statu z mezinarodnépravniho hlediska [Extinction
of the Czechoslovak State from an International Legal Point of View] [in:] Déleni Ceskoslovenska: Deset let
poté..., ed. K. Vodicka, Praha 2003, pp. 134-137.

8 Cf. V. Bystricky, T. Gabri$, Kontinuita a diskontinuita...

% The production on universal constitutional history is not that numerous — it includes the category
of textbooks (E. Stenpien, Svetové dejiny Stdatu a prava [Global History of the State and Law], Kosice
2013; P. Vysny, I. Puchovsky, I. Soskova, Svetové dejiny statu a prava [Global history of the State and
Law], Trnava 2013, the category of English constitutional history (M. Mlkvy, Koncepcia koruny v britskom
pravnom systéme [ The Concept of the Crown in the British Legal System], “Milniky prava v stredoeuropskom
priestore” 2011, Bratislava 2011, pp. 42-48; idem, Koncepcia prerogativ v britskom vistavnom systéme [The
Concept of Prerogatives in the British Constitutional System], “Historia et theoria iuris” (HTI) 2011, vol. 3,
issue 5, pp. 103—114, and the category of Spanish and Latin-American constitutional history: J. Puchovsky,
Postavenie a pravomoci hlavy §tatu v Spanielsku v rokoch 1975-1977 [Status and Powers of the Head of
State in Spain in 1975-1977) [in:] Prdvo v priestore a case, Bratislava 2014, pp. 209-219; idem, Ustavny
vyvoj frankistického Spanielska v rokoch 1936-1942 [Constitutional Development of Francoist Spain in
1936-1942] [in:] Pravni rozpravy 2013, Hradec Kralové 2013, pp. 442-449; idem, Systém Statnych organov
Spanielska podl'a Ustavy z Cddizu (1812) [The System of State Authorities of Spain under the Constitution of
Cadiz (1812)], “Historia et theoria iuris” (HTI) 2011, vol. 3, issue 6, pp. 73-88; idem, Leyes fundamentales
a ich postavenie v pravnom systéme frankistického Spanielska [Leyes Fundamentales and their Position in
the Legal System of Francoist Spain], “Historia et theoria iuris” (HTI) 2014, vol. 6, issue 1, pp. 26-38; idem,
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1) Great Moravia;

2) national revival in the 19" century;

3) wartime Slovak state (1939-1945);

4) Decrees of the President of the Republic and Regulations of the Slovak National
Council; and finally,

5) disintegration of Czechoslovak Federation and emergence of the Slovak Republic
in 1993.

In particular, the issue of Slovak state is still widely discussed in Slovakia, despite the
expiry of more than 70 years since the respective historical facts. Closely related to this
issue is also the problem of so-called Benes Decrees and of Regulations of the Slovak
National Council, which confirmed the legal non-existence of the wartime Slovak State.
These topics are thereby still politically sensitive nowadays — in terms of rise of extrem-
ism in Europe, including Slovakia.

The remaining topics are rather of historical value only, albeit these are also often
used and abused by politicians as tools of stimulating national pride. It is namely the is-
sues of constitutional history that are mostly linked to politics and often get distorted in
political discourses.

Finally, one last question remains to be answered — what is the outlook for both
“constitutional history of Slovakia” and “constitutional history in Slovakia”? Witnessing
the trend of comparative legal history, and taking into account the traditions common
to East-Central Europe, it might be “comparative constitutional history of East-Central
Europe” that could be worth further research. However, this would require an enhanced
cooperation and exchange of information between the respective national scholars. Still,
the “Krakowskie Studia” journal and the team surrounding it might provide a superb

Ustavnopravne aspekty prechodu Spanielska k demokracii [Constitutional aspects of Spain’s Transition to
Democracy), Krakow 2015; idem, Kortesy na konci frankizmu a po prechode k demokracii v Spanielsku
[Cortes at the End of Francoism and after the Transition to Democracy in Spain], “Historia et theoria
iuris” (HTI) 2015, vol. 7, issue 1, pp. 74-86; idem, Demokratickd transformdcia Spanielska (1975-1978)
a institucia viady [Democratic Transformation of Spain (1975-1978) and the Institution of Government]
[in:] III. éesko-slovenské pravnéhistorické setkani doktorandii a postdoktorandii, Brno 2015, pp. 252-262;
idem, Stat a pravo v juhoamerickych koloniach Spanielska [State and Law in South American Colonies of
Spain], Bratislava 2013; idem, Pravne dejiny rise Inkov a miestokralovstva Peru [The Legal History of the
Inca Empire and the Viceroyalty of Peru], Bratislava 2010; idem, Spolocnost a Statna organizdcia rise Inkov
[Society and State Organization of Inca Empire] [in:] Sukromné a verejné pravo sucasnosti, Trnava 2005,
pp. 229-242; P. Vysny, Proces vzniku Statu u Aztékov [The process of formation of the Aztecs state] [in:]
Pravni Rozpravy 2013, Hradec Kralové 2013, pp. 472-479; idem, Stét a pravo Aztékov [The State and Law of
Aztecs], Trnava 2012; idem, Struktiira aztéckeho statu a problém jeho teoretickej interpreticie [The structure
of the Aztec state and the problem of its theoretical interpretation], “Acta Universitatis Tyrnaviensis, luridica”
2008, pp. 141-176; idem, k ideovym zdkladom aztéckeho statu [On ideological foundations of the Aztec state]
[in:] Pocta Karlu Schellemu k 60. narozenindm, pp. 704-720; J. Puchovsky, Ustava Spanielskej republiky
zroku 1931 [Constitution of the Republic of Spain from 1931] [in:] Pocta Karlu Schellemu k 60. narozeninam,
pp. 460-470; idem, Panovnik a dalsie ustredné Statne organy rise Inkov [The Monarch and Other Central
State Authorities of the Inca Empire] [in:] Pravni rozpravy 2012, Hradec Kralové 2012, pp. 258-266; or
authoritarian regimes of the interwar Europe — J. Drgo, Vykonnd moc v ustavach niektorych autoritativnych
Statov v medzivojnovej Eurdpe [Executive Power in Constitutions of Some State with Authoritarian Regime
in Interwar Europe] [in:] IIl. cesko-slovenské pravnéhistorické setkani doktorandii a postdoktorandii, Brno
2015; idem, Uloha parlamentu v istavach niektorych autoritativnych Statov v medzivojnovej Eurépe [The
Role of Parliament in Constitutions of Some State with Authoritarian Regime in Interwar Europe] [in:] Ako
pravo reaguje na novoty, Bratislava 2015, pp. 234-246.
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platform for such an attempt — uncovering similarities as well as specificities of consti-
tutional history of this part of Europe in a comparative perspective.
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Historia ustroju 2000—2015: Republika Stowacka

Abstrakt

W historiografii stowackiej dominowata historia konstytucyjna i stanowita najwigksza liczbg publikacji
w badanym okresie 2000-2015, obejmujacych monografie, artykuty z czasopism, podrgczniki dla stu-
dentow i zbiory artykutow konferencyjnych. Artykut zawiera przeglad publikacji, ktore sklasyfikowano
w pigciu gtownych obszarach tematycznych stowackiej historii ustroju, oferujac obszerna listg prac
z okresu 20002015 w przypisach i w koncowej bibliografii. Celem byto uwzglednienie wszystkich
istotnych publikacji z tego okresu, co wyjasnia liczbg odniesien i1 dtugos$¢ bibliografii.
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